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COAL INDUSTRY RETIREE HEALTH BENEFIT 

ACT OF 1992 


THURSDAY, JUNE 22, 1995 

House of Representatives, 

Committee on Ways and Means, 

Subcommittee on Oversight, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10 a.m., in room 
1100, Longworth House Office Building, Hon. Nancy L. Johnson 
(Chairman of the Subcommittee) presiding. 

[The advisory announcing the hearing follows:] 

( 1 ) 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON OVERSIGHT 

FOR IMMEDIATE RELEASE CONTACT; (202) 225-7601 

June 7, 1995 
No. OV-9 

Johnson Announces Oversight Hearing on 
Coal Industry Retiree Health Benefit Act of 1992 

Congresswonum Nancy L. Johnsm (R-CT), Chairman of tiie Subcommittee on 
Oversight of the Comminee on Ways and Means, today announced that the Subcommittee will 
hold a hearing to examine the o p a aii on of the Coal Industry Retiree Health Benefit Act of 
1992. Tliis legislation, vducfa was enacted as part of the Energy Policy Act of 1992, related 
to funding the health benefits of retired ood miners. The healing will take place on 
Thursday, June 22, 1995, in die ■««»■ CofflmRtee hearing room, 1100 Longwoith House 
Office Building, b^iiiniiig at 10:00 a.m. 

This hearing will feature invited witnesses only. In view of tiie limited time available 
to hear witnesses, the Subcommittee will not be able to accommodate requests to testify otiier 
than from those are invited. Those persons and organizations not sdieduled for an oral 
appearance are welcome to sdxnh written statements for tire record of the hearing. 

BACKGROUND : 

The Coal Industry Retiree Health Benefit Act, which was enacted as part of the 
Energy Policy Act of 1992, established rules for the financing and provisioD of health benefits 
to retired mine woikers vriio were members of the United Mine Woricers of America 
(UMWA) and their families. 

Prior to the Act, the UMWA and the Bituminous Coal Operators Association entered 
into a series of collectively bargained agreements to provide members of tiie UMWA with 
health and disability benefits. The trusts established to provide these benefits encountered 
financial difficulties. Of particular concern was the financing of benefits for so-called 
“orphan retirees" and related beneficiaries whose former employers were no longer in buriness 
or were no longer signatories to the collective bargaining agreement (the so-called "reacbback 
companies"). 

To provide a more stable financing mechanism for coal miners’ health and disability 
benefits, the Act created two new health benefit funds, established eligibility criteria, provided 
for tile assignment of individual beneficiaries to specific companies that will be held 
responsible for paying premiums on their behalf, and created financing mechanisms. Under 
the Act, a company is diarged an premium based on tiie number of beneficiaries 

assigned to the company in its role as the retiree’s "last signatory emitioyer." Companies 
responsible for paying tiie designated premiums include any company that sgned any National 
Bituminous Coal Wage Agreement since 1950 or any related company as defined uruler the 
Act. To cover costs associated witii beneficiaries who cannot be assigned, for tbe first tiiree 
years after enactment, iqi to S70 mtUiem per year is transferred into the Combined Fund from 
the surplus in the UMWA 1950 Pension Fun^ In addition, interest Mmingg of the 
Abandoned Mine Reclamation Fund are transferred into tbe Fund annually beginning on 
October I, IS^S. Costs for unassigned beneficiaries in excess of the trankess are allocated to 
the signatory and reacbback companies in propmtion to their share of assigned beneficiaries. 

The retiree health benefits provisions originated in tbe Senate; there were no 
comparable provisions in the House bill. The provisioDs became effective October 1, 1993. 

FOCUS OF THE HEARING : 

The hearing will examine: (1) the general effectiveness of the 1992 {novisions; (2) the 
current and future financial status of the Combined Fund; (3) tiie inqiact of premiums on 
small producers and reacbback companies; (4) tbe methods proc^ures for collecting 
premiums and penalties; and (5) tiie conunitmeat of Social Security AdministiatioD resources 
to calculating premiums, assigning boieficiaries to operators and conriderii^ iq^ieals. 
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The coal miner retiree healA provisioiu of the 1992 Energy Act addressed a terribly 
ccnnii^cated and contentious matter without any ii^ from the Hoi^ of R epresen t a tives," 
noted fhMfmm JofansoiL "As part of dte Ways a^ Mems Committee's ongoing oversiglit 
reqwnsibUides, it's time to take a look at whether these provisions are working as they were 
intended," 

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS : 

Any person or organizatioo wi^iii^ te submit a written s tatem e nt for the printed 
record of the hearing should submit at least six (6) copies of their statemmt, with Aeir 
address and date of hearing noted, by die close of Imriness Friday, July 7, 1995, to niillip D. 
Moseley, Qiief of Staff, Committee on Ways and Means, U.S. House of Refvesematives, 

1 102 Longwmrtb House Office Building, Washington, D.C. 20515. If those filing written 
statements wish to have their statements distributed to the press and interested public at die 
hearing, they may deliver 200 additional copies f<x this purpose to the Subcommitter (m 
Oveiright office, room 1136 Longwoith House Office Building, at least one hour before die 
hearii^ be^ns. 

FORMATTING REQUIREMENTS ! 



nfMMd uS 4Mlii « ptmtaMl u« 




Note: All Committee advisories and news releases are now available over the Internet at 
’GOPHER.HOUSE.GOV’ under ’HOUSE COMMITTEE INFORMATION’. 
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Chairman JOHNSON. I would like to call the hearing to order. 

My Ranking Member will be along soon, but I must excuse my- 
self briefly shortly to testify on the Superfund issue before another 
Committee, so I would like to start this morning promptly and 
make a few comments. Then, I will yield the chair to my colleague, 
Mr. Hancock. 

Someone once said that an elephant is a mouse built to govern- 
ment specifications, and it might be said that this morning we are 
here to examine such a mouse. The Coal Industry Retiree Health 
Benefits Act of 1992 addressed a legitimate concern about the 
solvency of the UMWA, United Mine Workers of America, 1950 and 
1974 health benefit funds and the ability of those funds to provide 
benefits for retired coal industry workers and their eligible depend- 
ents. 

It is less clear whether Federal Government intervention on the 
order provided under the coal act was an appropriate response. You 
will recall that it did not get the usual legislative consideration. 

I have been trying to think of another instance in which private 
sector retiree benefits have been negotiated under a collective bar- 
gaining agreement, with responsibility for calculating premiums, 
assigning beneficiaries to specific employers, and considering 
appeals delegated to the SSA. 

I have also been trying to think of another instance in which 
private sector retiree benefits, negotiated under a collective bar- 
gaining agreement, are financed by premiums that are subject to 
enforcement by the Treasury. I am deeply troubled by the thought 
that as other employers have difficulty in funding retiree health 
benefits in the future, public policymakers might turn to the 1992 
statute as a model. 

Like the story of the “Blind Men and the Elephant,” each interest 
comes to this issue with its own interpretation of reality and, in 
many cases, even with its own facts. 

We have been told that the 1992 statute is the only way to pro- 
vide fairness to the BCOA, Bituminous Coal Operators’ Association, 
Inc., companies. We have been told that we should provide relief 
only to the super-reach-back companies, that there should be a 
carve-out for small companies or hardship cases, and that such a 
carve-out overlooks inequities faced by larger, profitable companies. 

We have also been told that the Combined Benefit Fund is in 
surplus and is likely to remain so, that the surplus is an anomaly 
that will soon disappear. 

I am not so naive as to believe that we will resolve all of these 
disa^eements today, but it is time to take a look at how the stat- 
ute is functioning and to establish a factual foundation for consid- 
ering whether revisions are needed. 

It is our intent that every point of view will be heard today. That 
will take some time. 

Welcome. The opening witnesses are at the table. 

Mr. Thornton, the Deputy Tax Legislative Counsel for the 
Department of Treasury, we will start with you, and my apologies 
for having to be gone. 

Before you proceed, there are other Members of the panel who 
would like to make a statement. 

Mr. Hancock. 
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Mr. Hancock [presiding]. Thank you, Madam Chairman. 

We will go through this quickly. We have a vote on. 

I commend you for holding this hearing today. It is about time 
we got to the bottom of some of the issues surrounding the coal act 
of 1992 and the retroactive tax which has been imposed on compa- 
nies that have been out of the bituminous coal business for 
decades. 

I will say at the outset, I have no constituent interest in this 
issue. I just believe that the coal act sets a bad precedent and 
represents bad policy judgment by the Congress. 

Perhaps if Congress had properly considered the legislation, rea- 
son would have prevailed. Instead, the coal act was added to the 
Energy Policy Act in conference without prior consideration by the 
Ways and Means or Finance Committees. Had this issue been 
properly considered, I am sure that many Members of Congress 
would have had major concerns over the precedent set by this Act. 

I was among only 60 Members of the House who voted against 
the energy act. Now as I look back at it, that may have been the 
best “No” vote I ever cast. 

Make no mistake about it, the coal act is nothing more than a 
Congressional bailout of a union benefit plan orchestrated by the 
Mine Workers Union and those companies which remain in the 
bituminous coal business. By imposing this tax, which is paid into 
a private health care plan, Confess has become the ultimate and 
final arbiter in what was an ongoing collective bargaining process. 

Let me remind everyone how we got into this situation. The 
union and the BCOA, which is comprised of a dozen or so large 
companies which still mine bituminous coal, got together and 
formed a coalition 4 years ago to pursue alternative means, includ- 
ing legislation, of solving a health care problem they claimed they 
could not resolve through normal collective bargaining channels. 
The BCOA companies pumped almost $3 million into the Coalition 
and the union contributed about $100,000, but also devoted consid- 
erable manpower, material and other resources to the effort. 

Let me read just one paragraph from a memorandum the 
Legislative Director sent to the president of the union in April 
1991, 

Creating the atmosphere of crisis is obviously important to our strategy. Gettiim 
Congress to act is always difCloilt in the absence of a pressing need. We are tread- 
ing a fine line in creating a crisis among the pensioners that can be controlled by 
us. Using the threat of a strike will be necessa^ to galvanize interest, but the 
reality of a strike or a cutoff of benefits creates their own set of problems. 

So, the Coalition pushed legislation that used a pension fund 
surplus, a transfer from the Aandoned Mine Lands Reclamation 
Fund and reached back to 1950 to impose retroactive taxes on al- 
most 700 businesses. 

Was there truly a crisis? 

When you look at the status of the health benefit fund today, you 
see a totally different picture. Not only has every health benefit 
claim been paid in full and no retiree or dependent been denied a 
claim due to lack of funds, the UMWA Combined Benefit Fund 
holds an enormous surplus. 

If there was ever any real crisis at all, it was caused by the 
BCOA’s 1988 change in the way health benefit contributions to the 
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1950 fund were calculated. By changing their f u nding calculation 
from a “per-ton” to a “per-hour” contribution method, the BCOA 
drastically reduced the amount of money they were paying for 
retiree health benefits. Because tonnage production remained con- 
stant and hourly productivity increased, this change saved BCOA 
companies enormous sums. 

Of course, by spreading the cost of these health benefits around 
to reach-back companies under the coal act, the BCOA companies 
saved even more. By their own admission, these businesses figure 
to save $125 million per year between 1993 and 2043. As we listen 
today to witnesses who say that any change in the coal act will 
jeopardize a delicate compromise, I hope you question whose inter- 
est is served in maintaining the status quo. 

Not only have the reach-back companies had to foot the bill for 
this Act, vast taxpayer resources are being expended to implement 
it. To start with, the taxpayers gave the Social Security Adminis- 
tration $10 million to assign retirees to the reach-back companies. 
That money is long gone, but the cash register is still r unn i n g at 
SSA. 

It is troubling to imagine how much taxpayer money the Depart- 
ments of Health and Human Services, Labor, Treasury, Justice and 
others have spent to inteiject the Federal Government into a 
private insurance program. In addition to these costs, the Treasury 
has lost millions in revenue because the money sent to the union 
for these health care premiums became fully deductible under the 
act. 

John Myers and I have introduced legislation to correct this mess 
without jeopardizing any benefits enjoyed by those covered by the 
fund. Twenty Members of the Ways and Means Committee and the 
Majority Leader in the House have signed on as original 
cosponsors. 

Clearly, some changes will occur in this Act. I consider our bill 
a compromise between the status quo and outright repeal of the 
coal act. However, I want to make it clear that I will consider any 
option that permanently eliminates the onerous retroactive tax 
that has been placed on the backs of reach-back companies. Since 
I am Acting Chairman right now, I do not guess I need to thank 
the chairman. But we are looking forward to the testimony and we 
are going to recess now to go vote and we will be right back. 

Thank you. 

[Recess.] 

Mr. Herger [presiding]. We will reconvene the Subcommittee on 
Oversight, Committee on Ways and Means. 

If our first witness on our panel, Michael Thornton, Deputy Tax 
Legislative Counsel for the U.S. Department of '^easury will 
proceed, please. 
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STATEMENT OF MICHAEL B, THORNTON, DEPUTY TAX 

LEGISLATIVE COUNSEL, U.S. DEPARTMENT OF TREASURY 

Mr. Thornton. Thank you. 

Mr. Chairman and distinguished Members of the Subcommittee, 

I am pleased this morning to present the views of the Treasury 
Department regarding the Coal Industry Retiree Health Benefit 
Act of 1992, which I will refer to as the coal act. 

The coal act was enacted as part of the Energy Policy Act of 
1992. Its goal was to ensure adequate funding of health benefits for 
retired miners and their families. In 1993, this administration 
testified before the Committee on Ways and Means in strong 
support of the goals of this Act. We continue to strongly support 
those goals. 

The Subcommittee has asked us to address several specific issues 
regarding the coal act; Its general effectiveness, its impact on 
certain companies, and the procedures for collecting premiums and 
penalties. 

The coal act appears to have been effective in ensuring that ben- 
efits that were promised to retired union miners and their families 
continue to be paid without interruption. 

We understand that currently the combined fund is in sound 
financial condition, although its future financial status is unclear. 
According to recent analysis by the GAO, the combined fund re- 
ported a surplus of about $115 million as of September 30, 1994. 
However, GAO has stated that future annual surpluses may not 
occur and annual deficits may erode the current surplus over time. 
Given this uncertain financial outlook, the administration would be 
troubled by any modifications to the coal act that would diminish 
the fund’s security. 

Finally, the coal act appears to have been effective in ensuring 
collection of the required premiums, with about 91 percent of the 
assessed premiums having been collected by the combined fund. 

It is difficult if not impossible to isolate the effects of the coal act 
on the coal industry as a whole or on certain categories of compa- 
nies within the coal industry. Factors independent of the coal act 
have reduced the number of mines and mining companies. These 
factors include major changes in the coal industry, such as a shift 
to western coal and declining real coal prices. We are aware that 
concerns have been expressed the coal act may have contributed to 
financial hardship for certain small companies. However, the ad- 
ministration is concerned that legislative proposals that would pro- 
vide relief based solely on size or reach-back status could benefit 
some companies that are not actually experiencing hardship, weak- 
en the combined fund and threaten the health benefits of the 
retirees and their families. 

Responsibilities for administering the combined fund are divided 
among three entities: the combined fund itself, which is a private 
nongovernmental multi-employer benefit plan, the SSA, and IRS. 

The trustees of the combined fund are responsible for collecting 
the premiums based on information supplied to them by the SSA. 
The trustees are restricted by fiduciary duty to the fund from 
waiving collection of premiums. However, to maximize the fund’s 
return, the trustees may take collection and litigation risk into 
account in resolving delinquent accounts. 
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The IRS is not responsible for collecting the premiums, but is 
responsible for assessing any penalties for noncompliance. The pen- 
alty for failure to pay a required premium is $100 per day per 
beneficiary. Under current law, IRS is limited in its ability to 
waive the penalty. The situation has not yet created problems be- 
cause the IRS so far has not assessed the penalty. In its testimony 
this morning, the IRS will address this matter in detail. 

We are concerned that the $100 per-day penalty may be exces- 
sive. The first month’s penalty alone would exceed the annual 
premium. As a general policy matter, this level of penalty raises 
questions in light of the relative level of premiums to which the 
penalty applies. A revised penalty structure might in certain 
circumstances provide a better enforcement tool. 

If the current penalty structure is retained, it may be desirable 
to consider limiting the penalty or granting the IRS additional 
discretion to waive or reduce the penalty in certain cases. 

We are willing to work with the Subcommittee to address this 
and other concerns in a manner that preserves the security of the 
fund and guarantees that health benefits for retired miners and 
their families will not be interrupted. 

This concludes my prepared remarks. 

I will be happy to answer any questions. 

[The prepared statement follows]; 
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STATEMENT OF 
MICHAEL B. THORNTON 

DEPUTY TAX LEGISLATIVE COUNSEL (TAX LEGISLATION) 
DEPARTMENT OF THE TREASURY 
BEFORE THE 

SUBCOMMITTEE ON OVERSIGHT 
COMMITTEE ON WAYS AND MEANS 
UNITED STATES HOUSE OP REPRESENTATIVES 


Madame Chair and distinguished Members of the Subcommittee: 


I am pleased to present the views of the Treasury Department 
on the Coal Industry Retiree Health Benefit Act of 1992 ("the 
Coal Act ") , which was enacted as part of the Energy Policy Act of 
1992, P.L. 102-486. In the letter of invitation, Chairman 
Johnson has requested that our testimony address: (1) the 
general effectiveness of the 1992 provisions; (2) the impact of 
premiums on small and reachback companies; (3) the methods and 
procedures for collecting premiums and penalties; and (4) 
whether Treasury has perceived a need to exercise discretion in 
enforcing premium collection because of the potential impact on 
some operators. 

In testifying before the Committee on Ways and Means in 
September 1993, the Administration expressed its strong support 
for the goal under the Coal Act of ensuring adequate funding of 
retired miners' health benefits. We continue to strongly support 
this goal. 

Background 

The Coal Act requires that former employers of retired coal 
miners finance, in part, the health benefits that previously were 
negotiated for those miners and their families by the United Mine 
Workers of America ("UHWA"). Prior to the Coal Act, these 
benefits were provided for retired miners and their families 
either by the miner's individual employer or through one of two 
multiemployer funds — the 1950 in<WA Health Benefit Fund (the 
"1950 Fund") or the 1974 UMWA Health Benefit Fund (the "1974 
Fund"). Contributions to both Funds were required of signatories 
to the national wage agreements negotiated between the UMWA and 
the Bituminous coal operators Association, Inc. ("BCOA"). 
Employers that were not signatories to the national wage 
agreement also contributed to the Funds under separate wage 
agreements negotiated with the UMWA. 

The 1950 Fund covered miners who had retired as of December 
31, 1975, and their beneficiaries. Miners who retired after 1975 
generally received health benefits under the single plan of their 
former employer. However, if the employer went out of business 
or left the coal industry, the employer's retirees and their 
beneficiaries were covered by the 1974 Fund. As a result, all of 
the retirees and their beneficiaries covered under the 1974 Fund 
were "orphans" for whom no contributions were being made by their 
former employers. About half of the retirees and their 
beneficiaries in the 1950 Fund were orphans. 

Beginning in the late X980's, the Funds began to experience 
serious financial difficulties. As of March 31, 1992, the 
combined deficit of the Funds reached $140 million and was 
projected to grow dramatically if no changes were made. The 
deficit was precipitated by a number of factors, including 
medical inflation and the trustees' inability to impose certain 
kinds of containment mechanisms under the Funds, Moreover, the 
contribution base of the Funds was eroding. In the early 1980'8, 
for example, approximately 2,000 employers contributed to the 
Funds. That number had fallen to about 300 in 1992. 
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In March 1990, as part of a compromise that helped settle 
the Pittston Coal Company strike, then-'Secretary of Labor 
Elizabeth Dole announced the establishment of a special national 
Coal Commission to study the Funds. In its report, published in 
November 1990, the Coal Commission agreed that the problems of 
the Funds could not be solved through private bargaining alone. 
The Coal Commission recommended establishing a statutory 
obligation to contribute to the Funds. Although the Coal 
Commission was divided as to how this obligation should be 
implemented, there was general agreement that it should cover all 
then-current signatory employers (companies that had signed the 
1988 collective bargaining agreement) , as well as certain other 
signatory employers. 

In response to the Coal Commission Report and growing 
concerns about the continued viability of the Funds and the 
security of retirees' benefits. Congress passed the Coal Act as 
part of the Energy Policy Act of 1992. 

The Coal Act created two new benefit funds: (1) the UMWA 
Combined Benefit Fund (the "Combined Fund") , which services 
beneficiaries receiving health benefits from the 1950 and 1974 
Funds as of July 20, 1992; and (2) the UMWA 1992 Benefit Plan 
(the "1992 Plan") , which services certain employees who retired 
between July 20, 1992, and September 30, 1994, and whose last 
signatory employer is not providing them with benefits. 

Employees retirii^ after September 30, 1994, are not covered 
under the provisions of the Coal Act, but are dependent on the 
provisions of future bargaining agreements. 

Under the Coal Act, any employer that signed a wage 
agreement with the UMWA since 1950 and has retirees who benefit 
under the Funds could be obligated to pay premiums for the health 
benefits of those retirees and their beneficiaries. In addition, 
employers are obligated to finance the health benefits of 
"orphans" in the Combined Fund whose former employers are no 
longer in business. Each employer's share of orphans is 
proportional to the number of the employer's retirees who receive 
health benefits under the Combined Fund. Generally, the 
allocation method assures that costs are shared by all employers 
that signed UMWA wage agreements providing for retiree health 
benefits. 

In order to reduce premiums associated with orphan 
beneficiaries who could not be assigned to a particular employer, 
the Coal Act authorized three annual transfers of $70 million 
each from the excess assets of the UMWA 1950 pension plan. 
Beginning October 1, 1995, annual transfers of up to $70 million 
will come from the Interest earnings of the Abandoned Mine Land 
Reclamation Fund ("AML fund") to cover the costs of orphans.* 

The AML fund is financed by fees assessed on all coal mining 
companies . ^ 

Because beneficiaries were not yet assigned to signatory 
operators during the first plan year of the Combined Fund,’ 
transition rules provided for the 1988 signatories to make 
contributions to the Combined Fund to finance benefits and 
administration costs that were not covered by the $70 million 
transferred from the 1950 Pension Fund. The 1988 signatories 
receive a credit for these initial contributions against 


‘ To the extent that interest earned on the AML fund falls 
short of $70 million in any year, the difference is made up out 
of the interest accumulated during the FY 1993-95 period (about 
$122 million). In FY 1996, interest earnings on the AML fund are 
expected to be about $57 million. 

^ The Abandoned Mine Reclamation Fees are levied at the 
lesser of (a) 35 cents per ton for surface-mined coal and 15 
cents per ton for underground-mined coal, or (b) lo percent of 
the value of the coal at the mine. For lignite, the rate is the 
lesser of 10 cents per ton, or 2 percent of the value of the coal 
at the mine. 

’ The first plan year was a short one, running from 
February 1, 1993, to September 30, 1993. 
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subsequent premiuais. The 198t signatories also were required to 
nake transition paynents to cover the conbined net deficits held 
by the aerged 1950 and 1974 Benefit Plans. 

Under the Coal Act. responsibilities for administering the 
Combined Fund* are divided among three separate entities, as 
described below: 

(i) The Social Security Administration (SSA) — ^ The SSA is 
responsible for assigning each coal industry retiree receiving 
benefits to a former employer or related party. The SSA also, 
calculates the annual per-beneficiary premium charged to each 
former employer. Following the assignment of beneficiaries to 
employers, the SSA is responsible for informing the former 
employer and the trustees of the Conbined Fund of the 
assignments. Finally, the SSA is responsible for reviewing 
appeals raised by employers regarding the assignments of 
retirees, and reassigning the retirees when appropriate. 

(ii) Trustees of the Combined Fund As established by the 
Coal Act under section 9702 of the Internal Revenue Code, the 
Combined Fund is a private multi-employer plan.* The Coal Act 
provided for a Board of Trustees* who were required, among other 
duties, to establish the Combined Fund, to determine benefits to 
be paid from the Combined Fund, to establish and maintain 
accounts of the premiums that are required to be paid to the 
Combined Fund, to collect the premiums, and to provide 
Information to the SSA, as necessary for carrying out the SSA's 
duties under the Coal Act. 


(ill) Department of the Treasury — Section 9707 of the 
Internal Revenue Code imposes a penalty upon an assigned operator 
for failure to pay a required premium. The statute treats the 
penalty as an internal revenue tar, and thus the IRS, as part of 
its general tax administration duties, is responsible for 
collecting the penalty. 

Diafittaaiflfl 

!• The Bffeetiveaess of the 1992 FrovlsioBs 

The principal goal of the 1992 provisions was to ensure 
that benefits promised to retired union miners and their families 
continue to be paid without interruption. The 1992 provisions 
appear to have been effective in achieving this goal. 

The Combined Fund appears to be in sound financial condition 
currently, although its future financial status is unclear. 
According to recent GAO analysis, the Combined Fund reported a 
surplus of $114.8 million as of September 30, 1994, but future 
annual surpluses may not occur, and annual deficits may erode the 
current surplus over time. Given this uncertain financial 
outlook, the Administration would be troubled by any 
modifications to the Coal Act that would diminish the security of 
the Fund. 


* The provisions for the 1992 Fund were not developed in as 
much detail. Responsibility was given to the settlors (the UMWA 
and BCOA) to work out many of the specific provisions. 

* The Coal Act provides that the Combined Fund is a plan 
described in section 302(c)(5) of the Labor Management Relations 
Act of 1947 (LMRA) , an employee welfare benefit plan within the 
meaning of section 3(1} of the ^ployee Retirement Income 
Security Act of 1974 (ERISA), and a mulitemployer plan within the 
meaning of section 3(37) of ERISA. Both LMRA and ERISA are 
administered by agencies in the U.S. Department of Labor. 

* Section 9702 (b) of the Internal Revenue Code provides for 
the appointment of a board of seven trustees. One trustee is 
designated by the BCOA to represent employers in the coal mining 
industry; one trustee is designated by the three reachback 
companies with the greatest number of eligible employees; and two 
trustees are designated by the UNWA. These four trustees select 
the other three. 
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It appears that the Coal Act also has been effective in 
ensuring collection of the required preniums. According to 
representatives of the Conbined Fund, approximately 91 percent of 
the assessed premiums have been paid.^ 

While it appears that the Coal Act has been effective to 
date, we are aware that concerns about its operation and 
effectiveness persist. We would be happy to worK with the 
Subcommittee to address such concerns in a manner that will not 
compromise the security of the funds or otherwise risk 
interrupting health benefits for retired miners and their 
benef iciar ies . 

2. Zapaot of the Premiums 

It is difficult, if not impossible, to isolate the effects 
of the Coal Act on the coal industry as a whole or on certain 
categories of companies within the coal industry. The health of 
the coal^mining industry primarily reflects dynamic factors that 
are largely independent of the impact of the premiums — factors 
such as productivity improvements, price changes and structural 
shifts. 

The coal industry has seen substantial growth in consumption 
and productivity In recent years. This growth has been 
accompanied by a shift to western coal, largely due to the higher 
productivity of long-wall mining and western coal's lower sulphur 
content. Lower-cost western coal and improved productivity have 
resulted in declining real coal prices since the mid-1970's. 

Technological improvements in mining operations and a shift 
away from underground mining in the East to less labor-intensive 
surface mining in the West allowed labor productivity to increase 
much more rapidly than for most other U.S. industries. Over the 
period from 1980 to 1992, output per hour of work in coal mining 
increased at an average rate of 6.65 percent, whereas output per 
hour of work in all forms of nonfarm business increased at an 
average annual rate of 1.16 percent. The number of production 
workers in coal mining fell from 204,000 in 1980 to 101,000 in 
1992/ while production increased from 830 million tons in 1980 to 
998 million tons in 1992. These changes also involved a 
reduction in the number of operating mines and mining companies. 
Improvement in mining productivity has placed financial pressure 
on eastern mines that have not managed sufficient productivity 
increases. 

We are aware that concerns have been expressed that 
provisions of the Coal Act may have contributed to financial 
hardship for certain small companies. Legislative proposals have 
been introduced to provide relief under the Coal Act. The 
Administration would be concerned, however, about proposals that 
provide relief without reference to specific financial hardship. 
These types of proposals could unnecessarily exacerbate the 
burden of financing retirement health benefits, by imposing an 
even greater burdcui on other companies that are not eligible for 
the relief, but that might be in worse financial condition. In 
particular, any relief provisions based solely on a company's 
size or status as a reachback company, which does not necessarily 
reflect its financial condition, could weaken the Combined Fund 
and threaten the benefits of the retirees and their families. 


^ According to representatives of the Combined Fund, its 
collection program is designed to resolve all the delinquencies, 
either through collection or uncollectibility deteirminations, 
after weighing the time and expense involved in the 
investigations and the likelihood of successful recovery. 
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3. M«tbo4a and Proeaduras for collacting Praniuns and panaltias 

As noted above, premiums under the Coal Act are assessed and 
collected through the efforts of the trustees of the Combined 
Fund, based on assignments made by the Social Security 
Administration. In addition, the Coal Act imposes a penalty for 
delinquent premium payments. Pursuant to the Coal Act, this 
penalty is treated in the same manner as an internal revenue tax. 
Consequently, the Internal Revenue Service, as part of its 
general authority to assess and collect taxes and penalties, has 
jurisdiction over the collection of the penalty. 

Because operators have the ability to appeal the assignment 
by the SSA, reliable information regarding liability for premiums 
currently is not immediately available following the annual 
billing.' In addition, assessment of the penalty prior to 
collection action with respect to the premiums by the Combined 
Fund would reduce funds available for providing benefits to 
retired miners and their families.* Moreover, in some cases the 
resources required for collecting the penalties may exceed the 
reasonable expectations of collection, given the financial 
condition of an operator. 

Because it would be premature to attempt to assess penalties 
before the completion of collection efforts by the Combined Fund, 
the IRS has not assessed penalties to date. However, 
representatives of the IRS have met with the Combined Fund 
regarding the coordination of their collection efforts with the 
implementation of the penalty. In its testimony this morning, 
the IRS will address these matters in detail. 

4. Exeroise of Discretion in Enforcing Premium and Penalty 
Collection 

The trustees of the Combined Fund are responsible for 
collecting premiums, and they are restricted by their fiduciary 
duty to the fund from waiving collection of premiums. To 
maximize the return to the fund, it appears that the trustees 
could take collection and litigation risks into consideration, as 
well as the fact that any penalties collected by the IRS would be 
paid to the government rather than to the Combined Fund. 

The IRS is responsible for assessing any penalties for 
noncompliance. The Coal Act provides for two types of penalties 
for failure to make required contributions: 

(i) Penalty for Delinquent Contributions of Transition-Year 
Payments. As described above, the Coal Act required 1988 
signatory employers to make initial contributions for the 
Combined Fund's first short year (February 1, 1993, to September 
30, 1993). Under section 9704 (i) (1) (C) of the Internal Revenue 
Code, the penalty for failure to make these initial contributions 
is nondeductibility of contributions to the Combined Fund, until 
such time as the failure is corrected. Mo discretion is provided 
to waive this penalty, nor would any such discretion appear 
necessary or appropriate, since the penalty terminates once the 
taxpayer makes the required contribution. 


* Under section 9708(f)(5) of the Internal Revenue Code, an 
assigned operator is required to pay premiums pending review by 
the SSA. If the retirees are reassigned, the operator is allowed 
a credit against premiums for other retirees. 

* Penalties for nonpayment of premiums are paid to the 
government rather than the Combined Fund. 
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(ii) Penalty for Delinquent Preaiua Payaients. The penalty 
for failure to pay a required preaiun is $100 per day per 
beneficiary, for the period conmencing on the due date for the 
required premiun or installnent, and ending on the date of 
payment of the prenium or installment. The penalty is not 
imposed if it is established to the satisfaction of the Secretary 
of the Treasury that none of the persons responsible for the 
failure knew, or exercising due diligence, would have known that 
the failure existed. In addition, the penalty is not imposed if 
the failure was due to reasonable cause and not to willful 
neglect and the failure is corrected within 30 days after any of 
the persons responsible for the failure knew or should have known 
that the failure existed. Moreover, if the failure is due to 
reasonable cause and not to willful neglect, the Secretary of the 
Treasury has authority to waive all or part of the penalty to the 
extent that he determines that payment of the penalty would be 
excessive relative to the failure involved. 


Under these provisions, the Treasury Department is limited 
in its ability to waive the penalty for delinquent premiums, in 
particular, this standard for relief generally does not allow for 
the waiver of penalties for nonpayment based solely on the 
financial hardship of the taxpayer.'^ 

Because, as noted above, the IRS has not yet attempted to 
assess the penalty for delinquent premiums, the IRS's limited 
ability to waive the penalty has not yet created problems. 

Nonetheless, we are concerned that the $100 per-day, per- 
beneficiary penalty for delinquent premiums may be excessive. 

The first month's penalty alone (from $2600 to $3100) would 
exceed the annual premium (about $2350 for FY 1995) . 

As a general policy matter, this level of penalty raises 
questions in light of the relative level of premiums to which the 
penalty applies. Moreover, collection of the penalty may act at 
cross purposes to the goals of the coal Act. Enforcing the 
penalty could adversely affect certain taxpayers' financial 
conditions, which in turn could jeopardite the payment of future 
premiums and result in reduced contributions to the Combined 
Fund, contrary to the goals of the Coal Act. 

For these reasons, a revised penalty structure may, in 
certain instances, provide a better enforcement tool. In this 
regard, if the current penalty structure is retained, it may be 
desirable to consider granting additional discretion to the 
Secretary of the Treasury to waive or reduce the penalty for 
delinquent premiums in certain cases. In addition, we would be 
willing to work with the Congress to explore means of 
restructuring the penalty provision to limit the aggregate 
penalty while still providing an adequate incentive for prompt 
payment of premiums. 

Conclusion 

The Administration believes that the Coal Act has been 
effective in achieving its goal of ensuring uninterrupted health 
benefits for retired union miners. We continue to believe that 
the Coal Act was a reasonable solution to a difficult problem. 

With respect to the enforcement provisions, we recognize 
that under current law the penalty for delinquent premiums may, 
in certain circumstances, become excessive relative to the 
required premium. We are willing to work with the Congress to 
address this and other concerns in a manner that would preserve 
■the security of the Fund and the uninterrupted provision of 
health benefits to retired miners and their families. 


** ^be IRS has general authority to compromise a full tax 
liability, including interest and penalties, through an offer in 
compromise, where it is determined that the tax is uncollectible 
and the offer in compromise is in the best interests of both the 
taxpayer and the government. 
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Mr. Herger. Thank you, Mr. Thornton. 

Phil Brand, Chief Compliance Officer, IRS. 

STATEMENT OF PHIL BRAND, CHIEF COMPLIANCE OFFICER, 
INTERNAL REVENUE SERVICE 

Mr. Brand. Mr. Chairman and distin^ished Members of the 
Subcommittee, I appreciate the opportunity to appear before the 
Subcommittee today to discuss IRS’ participation in administration 
of the Coal Industry Retiree Health Benefit Act of 1992. 

The coal act was enacted as part of the Energy Policy Act of 
1992, and it establishes a method for funding health and death 
benefits for retired coal miners, their spouses and dependents. The 
act establishes a scheme for funding benefits by assigning retirees 
to operators and requiring premium payments based on the num- 
ber of retirees assigned. The SSA is responsible for assigning retir- 
ees to operators and calculation of the per beneficiary premium. 
Trustees of the combined fund are responsible for assessing and 
collecting the premiums. IRS’ role is to impose sanctions for failure 
to make required payments to the fund. 

Payments required of operators during the transitional year, 
February 1, to September 30, 1993, are called contributions. Pay- 
ments required after the transitional year are called premiums. 
The act imposes one sanction if a required contribution is not 
made, and another if a required premium is not paid. 

Penalties are one important tool in administering the tax law. 
IRS’ policy with respect to penalty administration is that penalties 
should be used to encourage voluntary compliance. Even though 
other results such as raising revenue or reimbursements of the cost 
of enforcement may also arise when penalties are assessed, the IRS 
will design and administer penalty programs solely on the basis of 
whether they do the best possible job of encom-aging compliant 
behavior. 

Since the IRS is not involved in determining and/or collecting the 
required payments, our responsibility then is to administer the 
sanctions in a manner that will foster voluntary compliance with 
the act. Based on information obtained from representatives of the 
combined fund, it is our understanding that compliance with the 
act is very high. We believe that approximately 91 percent of the 
assessed premiums are collected. Furthermore, of the amounts that 
have not been collected, almost half is either subject to of escrow 
agreements with operators contesting the constitutionality of the 
act, or is attributable to operators known to be the subject of bank- 
ruptcy proceedings. The remaining uncollected premiums are 
spread among small or insolvent or defunct operators who have 
been determined not to be collectible by the combined fund. 

Operators who fail to make the required contributions during the 
transitional year are not allowed a deduction for all such contribu- 
tions, or other contributions allowable under section 404(c) of the 
IRS Code on their income tax return until the delinquency is 
corrected; operators who fail to pay premiums timely are subject to 
a penalty of $100 per day per beneficiary for each day after the due 
date until the premium is paid. 

IRS then is responsible for ensuring that the deduction is not 
allowed for delinquent contribution payments. In addition, we are 
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responsible for assessing and collecting the penalty for delinquent 
premium payments. 

Since the IRS is not involved in determining and collecting the 
required payments, sanctions can only be imposed when we are 
aware of whose is delinquent, the amount of the delinquency and 
the type of pa 3 Tnent that is delinquent, a contribution or a 
premium. 

To impose the deduction disallowance sanction, the IRS needs 
the following information; the identity of the delinquent operators, 
the amount of the required contribution, and the time when the 
required contribution is paid in full. 

Based on discussions with the combined fund, as to the potential 
liability of operators being reversed by appeal to the SSA, we have 
determined that the most efficient use of our enforcement resources 
is to obtain the needed information on delinquent contributions 
through referrals from the combined fund. 

In August 1993, the trustees of the combined fund sent the IRS 
a list of delinquent operators and requested IRS to enforce the 
deduction disallowance sanction. However, after consultation with 
IRS counsel, we determined that enforcement was premature since 
few if any of the operators would have filed their tax returns cover- 
ing any part of the transactional planned year. Thus, action was 
delayed until the actual filing of the tax returns. 

These returns are now due and presumably have been filed. 
Since we are now selecting business returns for 1993 for audit, we 
will use a requested update of the August 1993 list to inspect the 
tax returns and determine if a examination is warranted for the 
contribution deduction. 

When the premium payment is delinquent, the IRS needs the fol- 
lowing information to enforce the penalty sanctions: The identity of 
the delinquent operators; the number of beneficiaries associated 
with the delinquent premium; the number of days the premium is 
delinquent for each beneficiary; and the time when the required 
premium is paid in full. 

As mentioned earlier in my testimony, information from the com- 
bined fund indicates that 91 percent of the assessed premiums 
have been paid. The fund has also indicated that proofs of claim, 
settlement negotiation suits and other actions are pending for 95 
percent of the uncollected premiums. Taking into consideration the 
high level of compliance and that actions are under way to collect 
95 percent of the uncollected premiums, the IRS has decided the 
most judicious use of our enforcement resources would be to focus 
on those operators referred to us by the combined fund. We are 
working closely with the fund. To date no referrals have been 
received, and thus no penalties have been assessed. 

In conclusion, our policy is that penalties should be used to foster 
voluntary compliance. It would not benefit the fund, the bene- 
ficiaries, or the IRS to indiscriminately assess penalties against 
companies that are financially unable to pay the premiums. 

This concludes my prepared remarks. 

I would be happy to answer any questions you or other 
Subcommittee Members may have. 

[The prepared statement follows:] 
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STATEMENT OF PHIL BRAND 
CHIEF COMPLIANCE OFFICER 
BEFORE 

SUBCOMMITTEE ON OVERSIGHT 
HOUSE COMMITTEE ON WAYS AND MEANS 

JUNE 22, 1995 


Madame Chairman and Distinguished Members of the Subcommittee: 

i appreciate the opportunity to appear before this Subcommittee today to 
discuss IRS' participation in the administration of the Coal Industry Retiree Health 
Benefit Act of 1992 (Coal Act). 

Background 

The Coal Act was enacted as part of the Energy Policy Act of 1992. The 
Coal Act establishes a method for funding health and death benefits for retired coal 
miners and their spouses and dependents. Three organizations have 
responsibilities for administering the provisions of this Act - Social Security 
Administration, trustees of the Combined Fund, and the IRS. 

The Act established a scheme for funding benefits by assigning retirees to 
operators and requiring premium payments based on the number of retirees 
assigned. The S^al Security Administration is responsible for assigning retirees to 
operators and calculation of the per-beneficiary premium. Trustees of the Combined 
Fund are responsible for assessing and collecting the premiums. IRS' sole 
responsibility is to impose sanctions for failure to make required payments to the 
fund. 

Payments required of the operators during the transitional year (February 1 , 
1993 to September 30, 1993) are called contributions. Payments required after the 
transitional year are called premiums. The Act imposes one sanction if a required 
contribution is not made, and another if a required premium is not made. 

IRS Responsibilities 

Penalties are one important tool in administering the tax law. IRS' policy with 
respect to penalty administration is that penalties should be used to encourage 
voluntary compliance. Even though other results, such as raising revenue, 
punishment, or reimbursement of the costs of enforcement may also arise when 
penalties are assessed, the IRS will design and administer penalty programs solely 
on the basis of whether they do the best possible job of encouraging compliant 
behavior. 

Since the IRS is not involved in determining and/or collecting the required 
payments, our responsibility is to administer the sanctions in a manner that will 
foster voluntary compliance with the Act. Based on infonnation obtained from 
representatives of the Combined Fund, it is our understanding that compliance with 
the Act is very high. We have been informed that approximately 91% of the 
assessed premiums are collected. Furthermore, of the amounts that have not been 
collected, almost half is either the subject of escrow agreements with operators 
contesting the constitutionality of the Act or is attributable to operators known to be 
the subject of bankruptcy proceedings. The remaining uncollected premiums are 
spread among small insolvent or defunct operators and have been determined to be 
not collectible by the Combined Fund. 

Sanctions 

Operators who fail to make required contributions during the transitional plan 
year are not allowed a deduction for all such contributions (or other deductions 
allowable under section 404(c) of the Internal Revenue Code) on their income tax 
return until the delinquency is corrected. Operators who fail to pay premiums timely 
are subject to a penalty of $100 per day per beneficiary for each day after the due 
date until the premium is paid. 

IRS, then, is responsible for ensuring that the deduction is not allowed for 
delinquent contribution payments until the delinquency is collected. In addition, IRS 
is responsible for assessing and collecting the penalty for delinquent premium 
payments. 
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Since the IRS is not involved in determining and collecting the required 
payments, sanctions can only be imposed when we are aware of who Is delinquent, 
the amount of the delinquency, and the type of payment that is delinquent - a 
contribution or a premium. 

Delinquent Contributions 

To impose the deduction disallowance sanction, the IRS needs the following 
information: 

the identity of the delinquent operators, 

the amount of the required contribution, and 

the time when the required contribution is paid in ^ull. 

Based on discussions with representatives from the Combined Fund [as to 
the potential liability of operators being reversed by appeal to the Social Security 
Administration], we have determined that the most efficient use of our enforcement 
resources would be to obtain the needed information on delinquent contributions 
through referrals from the Combined Fund. 

In August 1993, the trustees of the Combined Fund sent the IRS a list of 
delinquent operators and requested that IRS enforce the deduction disallowance 
sanction. However, after consultation with IRS Counsel, we determined that 
enforcement was premature since few if any of the operators would have filed their 
tax returns covering any part of the transitional plan year. Thus, action was delayed 
until the actual filing of the tax returns. 

These returns are now due and presumably have been filed. Since we are 
now selecting business returns filed for tax year 1993 for audit, we will use a 
requested update of the August 1993 list of delinquent contributors to Inspect the tax 
returns and determine if an examination is warranted for the contribution deduction. 
Delinquent Premiums 

When the premium payment ts delinquent, the IRS needs the following 
information to enforce the penalty sanctions of the Act. 

the identity of the delinquent operators, 

the number of beneficiaries associated with the delinquent premium, 
the number of days that the premium is delinquent for each beneficiary, 
and 

the time when the required premium is paid in full. 

As I mentioned earlier in my testimony, information from the Combined Fund 
indicates that 91% of the assessed premiums have been paid. The Fund has also 
indicated that proofs of claim, settlement negotiations, suits or other actions are 
pending for 95% of the uncollected premiums. Taking into consideration the high 
level of compliance 91% ~ and that actions are underway to collect 95% of the 
uncollected premiums, the IRS has decided that the most judicious use of our 
enforcement resources would be to focus on those operators referred to us by the 
Combined Fund for delin quent premiums. Thus, we are working closely with the 
Fund to obtain this information on a systematic basis when they have determined 
willful nonpayment. To date, no referrals have been received from the Fund; thus, 
no penalties have been assessed. 

Conclusion 

In conclusion, our policy Is that penalties should be used to foster voluntary 
compliance. It would not benefit the Fund, the beneficiaries, or the IRS to 
indiscriminately assess penalties against companies that are financially unable to 
pay the premiums, in these situations, a large penalty assessment would not result 
in collections to the Fund, but rather cessation of business operations and/or 
bankruptcy of the company. In these situations, a penalty does not encourage 
voluntary compliance with making the required payments under the Act. 

Representatives of the Combined Fund are cooperating with the IRS to 
ensure that we do not indiscriminately and prematurely impose the sanctions under 
the Coal Act. We are, of course, ready to exercise both sanctions when entities 
flagrantly disregard the law. 

Madame Chairman, this concludes my prepared remarks. 1 would be happy 
to answer any questions you or other Subcommittee members may have. 
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• Mr. Herger. Thank you. 

Next is Dr. Lawrence H. Thompson, Ph.D., Principal Deputy 
Commissioner, the Social Security Administration. You are accom- 
panied by Marilyn O’Connell, your Deputy Associate Commis- 
sioner. 

STATEMENT OF LAWRENCE H. THOMPSON, PH.D., PRINCIPAL 

DEPUTY COMMISSIONER, SOCIAL SECURITY ADMINISTRA- 
TION; ACCOMPANIED BY MARILYN G. O’CONNELL, DEPUTY 

ASSOCIATE COMMISSIONER FOR PROGRAM BENEFITS 

POLICY 

Mr. Thompson. Thank you, sir. 

I am here to discuss SSA’s role in administering this program. 

I am accompanied by Marilyn O’Connell, who has been directing 
implementation of our coal act responsibilities. 

I will begin by briefly reviewing our responsibilities and then I 
will discuss our progress in carrying out these responsibilities. 

The SSA was assigned three responsibilities under the coal act; 
first, to calculate the amount of the health benefit premium for 
each beneficiary; second, to assign each miner to a coal operator 
who will be responsible for the health benefit premiums for that 
miner and any beneficiary eligible because of the relationship to 
that miner, and to notify the operator of that assignment; third, to 
decide requests by the coal operators for review of the assignments. 

SSA has calculated the premiums and notified the trustees of the 
combined fund of the premiums for each year since the law was 
enacted. We have also completed the process of making the initial 
assignments. As was required by law we completed that by October 
1993. 

The third of these responsibilities under the coal act, which has 
turned out to be very complex and time consuming, is the respon- 
sibility for reviewing the assignments when requested. The law 
provides that an assigned operator may, within 30 days of receipt 
of the assignment notice, request detailed information from us as 
to the work history of the miner and the basis for an assignment. 
The assigned operator then has 30 additional days, after receiving 
that information, to request a review of the assignment. 

After the initial assignment notices were sent out, operators re- 
quested from us over 40,000 earnings records, as well as the basis 
on which the assignments were made for these 40,000 miners. 
Retrieving these records was a labor-intensive operation. The earn- 
ings information that we have since 1978 is available electronically, 
but earlier earnings information is maintained on microfilm and 
requires manual searches. 

We completed mailing out all of the requests for earnings records 
by February 1994. After the earnings records were sent to the 
assigned operators, the operators had 30 days to request a review. 
We received requests for review from 471 coal operators concerning 
the assignments of approximately 24,500 miners. The review 
requests were based on a wide range of allegations; for example, 
operators disputed that they were ever in the coal ljusiness, ever 
were a signatory to an agreement or that they should be considered 
a related company. 
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Because of the variety of the reasons the operators alleged for 
contesting assignments, we developed a two-stage process. First, 
we did a determination to see whether a company was in fact a 
coal operator eligible for assignment of miners. Those companies 
which were found not to be eligible for assignment were relieved 
of responsibility for any miners. 

Having worked our way through most of the operators, we then 
went to the second stage, to review the earnings records of all the 
miners for whom there is a request for review, to determine wheth- 
er the assignments should be adjusted, and, where adjustments 
were made, to determine who were the companies that seemed to 
be eligible for assignment. 

The review process has been long and involved because of the 
difficulties encountered in attempting to secure documentation and 
in evaluating evidence submitted by the companies. In addition, 
some operators requested and were granted extra time, as much as 
240 days to submit evidence. Much of the evidence submitted was 
old, incomplete and difficult to interpret. In addition, it was nec- 
essary to contact various organizations and agencies to determine 
the status and relationships of numerous companies. 

We have now made decisions on 8,500 of the 24,500 cases 
included in the review requests. We have informed the requesters 
whether their appeal is allowed or denied. We will be sending out 
the new assignment notices by the end of the month. 

We expect to have all of this first round of appeals finished by 
the end of September. Of course, the employers to whom these 
24,500 cases were reassigned can appeal the reassignment, starting 
a new round of reviews and appeals. 

By law, SSA cannot use trust fund moneys for work related to 
this program. Thus, SSA requested and Congress provided a 
supplemental appropriation of $10 million for fiscal year 1993. 
Congress also approved a change in our administrative expense 
account language which permits us to use administrative funds to 
carry out the coal act and then be reimbursed subsequently. 

To date, we have used essentially all the $10 million of the initial 
appropriation. How much more we will need depends on how many 
appeals we get of the reassignments that we are now making. If 
we receive requests for reviews of subsequent assignments at a 
rate comparable to the rate that we have received for initial assign- 
ments, the additional cost could be as much as $10 million. 

In conclusion, we have been given a difficult and complex task. 
We have carried out our responsibilities of calculating the 
premiums and the initiad assignment to the mine operators in the 
timeframe contemplated by the statute, but we £u*e now in the 
midst of a complex process of working through the appeals and 
adjusting the status of the assigned miners when companies bring 
to our attention new facts about their corporate relationships. 

I will be happy to answer £iny questions you have. 

Thank you. 

[The prepared statement follows;] 
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STATEIIira«T OF LAWRENCE H THOMPSON 
PRINCIPAL DEPUTY COMMISSIONER OF SOCWL SECUmiY 


Madame Chairman and HeadMra of the Siibcooadttee: 

I am pleased to be here today to discuss the role of the 
Social Security Adminiatrati<m (SSA) under the Cbal Industry 
Retiree Health Benefit Act of 1992 (Coal Act) . Let me begin by 
briefly reviewing the requirements of the law and the 
responsibilities which were assigned to SSA. Then, I will 
discuss SSA' a progress in carrying out these responsibilities. 

SsquiMmsnte .ol thc-Law 

The Coal Act merged the 1950 and 1974 benefit plans of the 
United Mine Workers of America (UMHA) into a new "Combined Fund," 
administered by a board of trustees as a private tax-exenpt 
employee benefit plan. This new Fund is designed to pr^ide 
lifetime health benefits (and (teath benefits) for beneficiaries 
-of the old plans' -retired miners and their dependents or ' 
survivors. Benefits are financed from funds transferred from 
UMWA pension plans, premiums paid 1^ coal operators, and 
transfers of amounts from the Abandoned Mine Land Reclamation 
fund. 


Under the law, coal operators pay premiums for all 
beneficiaries who are determined to be their responsibility. The 
premiums are estadslished by formulas in the law. The law 
provides for them to pay a pro rata share of the premium cost for 
beneficiaries for whom no assignment of responsibility can be 
made (unassigned beneficiaries) . However, because the Fund had 
adequate financing for the t%fo years ending September 30, 1995, 
the coal operators did not have to pay premiums for unassigned 
beneficiaries for those years. With the plan year beginning 
October 1. 1995, these premiums will be transferred to the Fund 
by the Department of the Interior out of the Surface Mining 
Control and Reclamation Trust Fund. 

SSA SfigpgngibiXitige 

SSA was assigned three responsibilities under the Coal Act: 

o To calculate the amount of the health benefit premium 
for each beneficiazy; 

o To assign each miner to a coal operator who will be 

responsible for the health (and death) benefit premiums 
for that miner and any beneficiaries eligible because 
of their relationship to the miner, and notify the 
operator of that assignment; emd 

o To decide requests by the coal operators for review of 
assignments . 

Let me now briefly discuss each of these responsibilities. 


Calculating the Premium 

The law states that the health benefit premium amount is to 
be based on the average dollar amount of health benefits paid per 
person under the old plans for the plan year beginning July 1, 
1991, updated to take account of the increase in the medical 
component of the consumer Price Index (CPI) . The law requires us 
to calculate the premium for each plan year beginning on or after 
February 1, 1993. The first plan year began on February 1, 1993, 
because that is the date the old plans were merged to create the 
Combined Fund. By law, subsequent plan years began on October 1, 
1993, and each succeeding October 1. 

The Coal Act requires that the premium calculation be based 
on the following information: (1) the aggregate amount of 
payments from both the 1950 UMWA Benefit Plan and the 1974 XJf^A 
Benefit Plan for health benefits (less reimbursements but 
including administrative costs) for the plain year beginning 
July 1, 1991, for all individuals covered under the plans for 
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that plan year, and (2) the number of auch individuaXa covered 
under the plana for that plan year. The aggregate cost divided 
by the number of individuals « increased by the percentage 
increase in the medical component of the CPI from 1992 to the 
year in which the plan year begins, produces the premium per 
individual . 

S5A has calculated the premiums and timely notified the 
Trustees of the Combined Fund of the premiums for each year since 
the law was enacted. 

AgsignTTicBt . Frostduxgg 

Our second task involved assigning responsibility for each 
miner to the appropriate coal operators. The Coal Act specifies 
the criteria we were to use. 

The Combined Fund identified approximately 90,000 miners- > 
both living and deceased- -who were covered by the Act. The 
Bituminous Coal Operators Association provided us a list of 
approximately 15,000 of these miners for whom certain large coal 
operators voluntarily acknowledged premium responsibility. For 
these miners, and their dependents or survivors, we simply sent a 
confirming notice of assignment to the coal operators and to the 
Combined Fund. 

The remaining €5,000 miners had to be assigned to a coal 
operator following the criteria set forth in the law. in 
general, there are three factors that are considered in 
determining to which coal operator a miner is assigned- -length of 
a miner's employment with a coal operator who was a signatory to 
a UMWA wage agreement (also called a signatory operator) , recency 

of that employment, and the date the wage agreement was signed by 
the operator and the UMWA. 

More specifically, the law states that a miner must be 
assigned to a coal operator according to the following order 
of priority: 

o To the last active signatory operator (as defined 

previously) for whom the miner worked at least 2 years under 
a UMWA agreement (or if an inactive signatory, to its 
related company, if any) provided that the operator is also 
a 1978 signatory. 

o To the last active signatory operator for whom the miner 

worked under a UMWA agreement (or if an inactive signatory, 
to an active related company, if any) provided the operator 
is also a 1978 signatory. 

o To the active signatory operator of any agreement for whom 
Che miner worked the longest under a UMWA agreement (or if 
an inactive signatory, to an active related company) in the 
period prior to 1978. 

o If no assignment can be made under the above criteria, the 
miner is treated as "unassigned.” This means that, because 
responsibility for the premiiim cannot be assigned to a 
particular signatory operator, the miner is assigned to a 
pool, for which each assigned operator pays a pro rata share 
of Che premiums. 

Before we could even begin the assignment process, we had to 
develop lists of assignable coal operators. These lists were 
developed by 5SA using information which was provided to us by 
the Bituminous Coal Operators Association and the UMWA, SSA 
employer records, information provided by operators in court 
suits and testimony in those suits, and other available sources 
of information on the coal mining industry, such as the Keystone 
Manual. It was very difficult to develop an accurate list of 
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coal operatora because most sotircee of information on coa^>anie8 
did not include the en^loyer identification number which SSA 
records uso to differentiate cooipanies with similar (often 
identical) names. We used as much information as was available, 
such as similar addresses, but still had many coiiq;>anie8 
erroneously included in the information provided by the t]KHA. In 
fact, we continue to update the lists throughout the assignment 
process and the review process as we learn more about the 
companies . 

In order to make an assignment using the criteria I 
-described above, we must perform two separate operations: 
searching Social Security earnings records to reconstruct a 
miner's individual en^loyment history; and matching that history 
against the lists of signatory coal operators and related 
companies who meet the above criteria end are still in business. 

Once we have searched our earnings records to establish the 
miner's work history, we then use the criteria in the law to 
determine which coal operator is liable for the miner's health 
benefit premiums by matching the eB;>loyiiient history with the 
lists of signatory operators. 

He also use the information we Stained to identify any 
company which is "related” to a signatory coii 9 >any which is no 
longer in business. Under the Coal Act, the "related* coopany of 
a coal operator no longer in business may also be assigned 
responsibility for the miner's preadxim. Conpanies are related if 
they were; 

o Members of a controlled group of corporations; 

o A trade or business under coomon control with a 
signatory operator; 

o Members with the signatory c^perator in a partnership or 
joint venture in the coal industry which employed 
eligible miners (but not a limited partner) ; or 

o A successor in interest to a related conpany. 

If a signatory operator is no longer in business, we must 
determine whether there is a conpany which, as of July 20, 1992, 
or. if earlier, as of the time insediately before the operator 
ceased to be in business, was "related” to the signatory 
operator. If so, and if the related company is still in 
business, it becomes responsible for the beneficiary's premiums. 
In general, we based our determinations regcurding related 
companies on the industry sources 1 mentioned previously. 

SSA completed the process of making the initial assignment 
decisions by October 1, 1993, as required by law. 

R_evlew_of the Assicmment Decisions 

SSA' 6 third responsibility under the Coal Act, which has 
turned out to be very complex and time consiiaing, was to review 
each of the assignments, if requested by a coal cperator. The 
law provides that an assigned operator may, within 30 days of 
receipt of the assignment notice, request detailed information 
from us as to the work history of the miner and the basis for the 
assignment. The assigned operator then has 30 days from receipt 
of that additional information to request review of the 
assignment . The statute requires the operator to provide 
evidence constituting a prima facie case of error in order to 
have the assicpment reviewed. 
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After the initial assignment notices were sent to the 
assigned operators, aerators requested over 40,000 eamfngs 
records, as well as the basis on which the assignments were made. 
In order to provide this information, SSA had to reconstruct some 
of the earnings records (which averaged eight pages per record) 
and provide copies of all of the earnings records with the 
justification for which each assignment was made to the 
operators . 

Retrieving these records was a labor-intensive operation. 
Each earnings record contains a history of the miner's wages and 
the names and addresses of employers. While earnings information 
'is electronically available beginning with wages reported for 
1978, earlier earnings information is maintained on microfilm and 
requires a manual search. SSA completed the mailing of the 
earnings records by February 1994. 

After the earnings records were sent to the assigned 
operators, the operators had 30 days to request a review of the 
assignment. SSA received requests for review from 471 coal 
operators concerning assignments for 24,541 miners. The review 
requests were based on a wide range of allegations, for example, 
the company disputed that it was ever in the coal business, was a 
signatory to an agreement, or should be considered a related 
company . 

Because of the variety of the reasons the operators alleged 
for contesting assignments, SSA developed a two-stage review 
process : 

o For those appeals in which the company alleged that it 
should not be assigned any miners because it was not a 
signatory to a UMWA wage agreement or is not in business, or 
due to a similar reason involving the status of the company, 
we did a first stage determination in one location to 
determine whether that company is in fact a coal operator 
eligible for assignment of miners. Those companies which 
were found not to be eligible for assignment were relieved 
of responsibility for all miners. 

o The second stage involves reviewing the earning records of 
all miners for whom there is an appeal from the original 
assignment. Those miners who were assigned to companies 
which were relieved of all assignments are reassigned to 
another company or to the unassigned pool. All others are 
either affirmed, reassigned, or included in requests for 
review which are denied because the operator did not file 
the request timely or failed to submit evidence. 

The review process has been long and involved because of the 
difficulties encountered in attempting to secure documentation 
and in evaluating evidence submitted by the companies. In 
addition, some operators requested and were granted extra time to 
submit evidence. Some were granted up to 240 days to siibmit 
evidence. During the review process, all allegations and 
evidence s\ibmitted by the companies required extensive 
examination and evaluation. Many of the documents were court 
orders, legal business transaction papers, business permits, 
contracts, and pages from old business publications. Much of- the 
data %#ere old, incomplete, and difficult to understand. In 
addition, it was necessary to contact various organizations and 
agencies to determine the status and relationships of numerous 
coRpanies. These contacts included State agencies, business 
bureaus, and public libraries which can verify the current status 
of certain businesses. We also contact the UMWA Fund to verify 
signatory agreements, dates of the agreements, and coverage 
status of employees. 
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We have coo^leted virtually all of the stage one 
determinations and more than a third of the stage t%#o 
determinations. Of the 471 requests, only 15 requests are still 
being considered at the first stage level. Decisions have been 
made regarding 8.417 of the 24.541 assignoients reflected in these 
review requests. Of these. 4.930 assignaents were modified 
(3,536 miners reassigned to other coiif>anies and 1,394 miners 
designated unassigned) . 3,393 assignments w e r e affirmed, and 94 
were included in requests for review which %fere deniqd because 
the operator did not file the request timely or failed to submit 
evidence. Notices of affirmatira and denial have already been 
released; reassignment notices are expected to be released by the 
end of June 1995. 

If, after considering a request for review. SSA decides to 
change a miner's assignment, SSA applies the assigiunent criteria 
I described above to make the reassignment. Bach new assignment 
is subject to the review process I described above. There are 
currently about 90 caii 9 )anies involved in litigation concerning 
the assignment of miners. Because the suits are still pending, 1 
cannot discuss them. 

Cost of SSA Workloads 

The Coal Act did not provide funding for us to perform the 
work required of SSA. By law, SSA cannot use trust fund monies 
for work which is unrelated to Social Security programs. For 
this reason, SSA requested, and Congress provided, a supplemental 
appropriation of $10 million for Fiscal Year 1993 to give SSA the 
necessary initial fimding for this work. The funds were adequate 
to complete the assignments and begin the reviews. Congress also 
approved a change to SSA's 1994 ad^nistrative expense account 
appropriation language which permits SSA to use its 
administrative funds to carry out the requirements of the Coal 
Act and provides for reimbursement to the Social Security trust 
funds, with interest, not later than September 30, 1996. 

SSA spent $8 million of the st^lemental appropriation in 
Fiscal Year 1993, and carried over $2 million into Fiscal Year 
1994. SSA spent another $1.3 million of the supplemental in 
Fiscal Year 1994, and carried over $0.7 million into Fiscal. 

Year 1995. 

If SSA receives requests for reviews of subsequent 
assignments at a rate com^rable to the rate of requests for 
review of the initial assignments, we estimate the cost could 
increase by as much as $10 million. We expect this amount to be 
spent over the Fiscal Year 1995'1996 period. Part of this work 
will be funded through the remaining supplemental appropriation, 
and the balance from the administrative eaq>ense accoxant, with 
subsequent reimbursement from general revenues. 

Conclusion 

In conclusion, Madame Chairman, despite being given a 
difficult and conplex task, SSA has carried out all of its 
responsibilities under the Coal Act concerning the calculation of 
premiums and the initial assignment of miners to operators. We 
continue the process of adjusting the status of the assigned 
miners as conpanies bring out new facts about corporate 
relationships and are processing the remaining requests for 
review as quickly as we can. 1 would be happy to answer any 
questions you may have. 
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Mr. Herger. Thank you very much. 

Mr. Brand, I appreciate your testimony. 

Mr. Thornton, we want to welcome you before our Committee for 
the first time. 

I would like to ask you a question. 

Do you believe that the trustees have the discretion as to when 
to impose penalties? 

Mr. Thornton. The trustees have a fiduciary responsibility to 
the fund to collect the maximum amount of revenues for the fund. 
In collecting premiums themselves, they have a certain amount of 
discretion to consider the costs involved in collecting the premiums 
versus the likelihood of collecting them. I think that once that proc- 
ess is completed, the responsibility for collecting the penalties is 
not with trustees, but with the IRS. So, in that sense the trustees 
do not have discretion to waive penalties but they have a certain 
amount of discretion with respect to collection of the premium 
itself. 

Mr. Herger. Thank you. 

If discretion is needed, and it sounds like it might be in some 
instances; does that suggest that there is a problem with the act 
itself? 

Mr. Thornton. There may be an excessive penalty in the act. 
Currently, the penalty is $100 per day per beneficiary and that can 
mount up to a sizable penalty in a short time. We would be willing 
to consider ways to adjust that penalty. As of yet, it has not been 
a problem because no one has been assessed that penalty. 

I think Mr. Brand has explained in some detail why that has 
happened. Certainly, we could be willing to reopen and explore the 
penalty structure of this act. 

Mr. Merger. Then the last question, are you satisfied that the 
fund trustees are meeting their common law and statutory duties 
under section 4980(b) of the Internal Revenue Code as fiduciaries? 

Mr. Thornton. We have no reason to think otherwise. Since the 
combined fund is a multiemployer nongovernmental benefit plan, 
the Labor Department has oversight responsibilities over the plan. 
To date, we are not aware of any irregularities that have required 
any particular action on the part of the Labor Department. 

Mr. Merger. Thank you. 

The gentleman from Missouri, Mr. Hancock will inquire. 

Mr. Hancock. I would like to get to the bottom line as quickly 
as possible. 

Why should the Federal Government have any role in any 
privately financed, privately administered retiree health plan? 

Mr. Thornton. The Federal Government’s role in this plan is 
actually fairly limited. The SSA, is involved in the assignment of 
employers and beneficiaries. IRS is involved in collection of pen- 
alties. The plan itself is a private nongovernmental fund run by 
trustees representing both coal companies and coal miners. 

There is a transfer beginning in 1995 of moneys from the 
Abandoned Mine Land Fund to help defray the cost of orphan 
beneficiaries, but that is pretty much the extent of the Federal 
Government’s involvement. I think at the time the act was enacted, 
it was recognized that this was a unique situation relating to the 
coal mines going back to the Truman era of 1946. 
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Then Labor Secretary Elizabeth Dole’s commission decided some- 
thing more than collective bargaining would be needed to fix the 
situation. The previous administration was active in working out 
this compromise. 

Having reviewed the bill, we have come to the conclusion that it 
was a reasonable solution to a very difficult situation, the m2un 
objective being to make sure miners’ benefits are provided. 

Mr. Hancock. Here again, I think the actual answer to the ques- 
tion is of course that it got included in an act that nobody was in 
there when you get down to it. Very few people knew it was in 
there. At least the Ways and Means Committee did not know 
anything about it at the time. 

Can you tell me how many penalty enforcement actions for 
failure to pay premium Treasury has initiated? 

Mr. Brand. At this time, we have asserted no penalties and thus 
no attempts to collect have been made. 

Mr. Hancock. 'The trustees of the combined fund, are they 
providing you with names of individuals and corporations that are 
in arrears in paying their premiums to the fiind as directed by the 
coal act? Are you getting this information? 

Mr. Brand. There are two types of information. 

First, there are sanctions that apply to the contributions during 
the transitional year. They furnished us information previously on 
companies that had not made those contributions. However, the 
sanction in that situation is a sanction that applies to a disallow- 
ance of certain deductions on the income tax return of the business 
entity. Since those returns had not yet been due, we have imposed 
none yet. Those returns now of course would have been due and 
presumably filed. 

In our audit cycle, we will be into the returns this year that 
relate to that particular year of filing. We expect in August an up- 
dated list and we will put them into the return cycle and evaluate 
them, whether we should examine that or not. 

In terms of the penalties, we have not received a referral yet. It 
would appear that the compliance rate here is so substantiM, and 
the referral of nonpayment would be from defunct small companies, 
so that the application of penalties wouldn’t make sense. 

Mr. Hancock. What is the SSA’s involvement in this? I under- 
stand that there is quite a backlog of organizations that have 
appealed their assignments. Is that backlog problem being solved? 

Mr. Thompson. Yes. We realized, after we made the initial round 
of assignments, when people came in to appeal, that a lot of the 
appeals had to do with whether a firm should have been assigned 
any miners. Did we have the wrong firm? We did not have the 
employer identification numbers for a lot of these firms. We had to 
guess at which firm it was and we got some wrong. 

Then there were questions about whether this firm was a legiti- 
mate successor of a firm that had been in the coal business. It was 
clear we were going to have to work through all of those issues be- 
fore we reassigned coal miners or else we would just be reassigning 
coal miners from one firm to another firm that shouldn’t have been 
assigned a coal miner in the first place. 

We have spent a good deal of time sorting through to make sure 
that our list of companies eligible to be assigned a miner was a 
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valid list. We think we have that pretty well straightened out and 
now we are actually assigning the miners. That has been the delay. 
We should have that wrapped up for this round in another couple 
of months. 

We have about 24,500 miners involved in requests for review. I 
said in the testimony we have 8,500 that were assigned as of a 
week ago. We think the other 16,000 will be taken care of in the 
next couple of months. 

Mr. Hancock. I understand that there have been some 200 
compzinies that were initially notified that they might have some 
liability under this act, that have been released from all liability; 
is that correct? 

Mr. Thompson. That is about right. 

Mr. Hancock. Would you give me an estimate of how many 
companies that you did not find? Are you convinced that you found 
all the companies that you were supposed to find? 

Ms. O’Connell. Let me answer that. In the initial round, we 
found a lot of wrong companies and that is the 200 you are talking 
about. As we have gone through the appeals, through the evidence 
furnished by the companies in the appeals, we have identified com- 
panies that did not receive assignments in the first round that will 
when we do the reassignments. For example, we may have had 20 
companies with identical names and very close addresses, and we 
got the wrong one. Now we presumably have the right one. So, I 
do not have an estimate of that number until we have done the re- 
assignments, but we will have identified companies who did not re- 
ceive assignments in the first round. 

Mr. Hancock. Are you telling me that there are companies out 
there now that are going to get a notice in the near mture that 
they owe money into a pension plan or into a health benefit plan 
that were not a party to the contracts and do not know anything 
about it? 

Mr. Thompson. They were presumably a party to the contract 
but previously we had identified a different company and now we 
realize we made a mistake. 

Ms. O’Connell. They have to have been a signatory during the 
appropriate period and the miner had to have worked for them or 
a predecessor company in the right period, so they would have been 
a party to the contract. 

Mr. Hancock. Is it unusual in our scheme of things to have com- 
panies that have changed hands a number of times, and have not 
been in the coal business for maybe 20, 25 years, to later find that 
there is a contingent liability that the new owners are not aware 
of and had no record of. Do you know of another instance where 
we have done something like this? 

Mr. Thompson. That has arisen several times. I will defer to 
somebody else on the question of whether that is reasonable or not. 

Mr. Hancock. I think we know the answer to that. 

Mr. Thompson. It has happened a couple of times. 

Mr. Hancock. Can you give me a specific where it has 
happened? 

Mr. 'Thompson. No. 

Mr. Hancock. Are we going back to 1950 and telling people that 
they owe money for employee benefit plans? 
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Ms. O’Connell. That is correct. 

Mr. Hancock. You cannot think of any other time? 

Ms. O’Connell. Eastern Enterprises is no longer in the coal 
business. They sold that part of the company, and received assign- 
ments for that reason. 

Mr. Hancock. I understand. The bill that we have introduced, 
I want to reiterate, is not going to take any benefits away from the 
miners that are retired. However, I think it is a case of who is 
going to pay for it rather than taking away any benefits. That 
certainly is not our position at all. 

Thank you. Madam Chairman. 

Chairman Johnson [presiding]. Thank you. 

I did not get a chance in my earlier statement to welcome you, 
Mr. Thornton. This is your first opportunity to be on the other side. 

Mr. Thornton. Thank you very much. 

Chairman JOHNSON. We appreciated your service on the Commit- 
tee and we appreciate your service in the executive branch. 

Mr. Thornton. It is an honor to be here. 

Chairman Johnson. Are you having any problems with the 
premium dollars flowing in and the way they were anticipated? In 
other words, are people paying and are they paying the amount 
that you expect them to pay? 

Mr. Brath). I might respond to that. The collection of the 
premiums is with the fund itself, the combined fund. But the indi- 
cations are that 91 percent of the premiums are being paid timely 
and that another 5 percent are subject to various types of arramge- 
ments such as escrow, litigation or bankruptcy, so there is a high 
degree of compliance in the actual payment of the premiums. 

The understanding is that the unpaid premiums are small 
amounts spread among a number of small companies that in many, 
many instances are insolvent or bankrupt themselves. 

Chairman JOHNSON. The figure that we were given was that 
there were 200 companies that were delinquent. 

Mr. Brand, My understanding is that the 200 companies are not 
necessarily delinquent. They are in various stages of appeals or 
may have been relieved of responsibility or may be in bankruptcy. 
I believe that may be a question that is better asked of the fund 
representatives themselves. They would have that information. 

Chairman Johnson. We will certainly do that. 

Mr. Zimmer. 

Mr. Zimmer. Thank you. Madam Chairman. 

I would like to ask Dr. Thompson and Ms. O’Connell whether 
you are familiar with the very recent Federal District Court case 
of the National Coal Association against Secretary Shalala, which 
was decided June 2 of this year and held that the SSA did not 
properly compute the premium amount under the 1992 coal act? 

Mr. Thompson. I have heard of the case. I have been told that 
the case was decided. 

Mr. Zimmer. Can you tell the Subcommittee whether the SSA 
plans to appeal this decision? 

Mr. Thompson. The staff is evaluating that and they haven’t 
brought me a recommendation yet, so I cannot tell you today what 
we are going to do. 
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Mr. Zimmer. Does the staff consider this decision to be an impor- 
tant one? 

Mr. Thompson. I am sure. 

Mr. Zimmer. Do you know approximately what the total amount 
of premiums annually is and the total that could be eliminated if 
the National Coal Association case is upheld on appeal? 

Mr. Thompson. I would rather supply that for the record. 

Mr. Zimmer. Certainly. I have no further questions. Thank you. 

[The following was subsequently received;] 

The figures in the first column are the per beneficiary premiums for each of the 
plan years as determined by SSA. The second column shows what the per bene- 
ficiary premium for each year would have been had they been computed using the 
method determined by the District Court to be the correct computation method. 
Since SSA does not have information about totals of premiums billed by the 
combined fund, we cannot determine the total effect of the co\irt decision. 


Per Beneficiary Premium 

Original 

Court Case 

1st Plan Year (02/01/93-09/30/93) 

= $2,245.83 

$2,013.83 

2d Plan Year (10/01/93-09/30/94) 

= 2,245.83 


3d Plan Year (10/01/94-09/30/95) 

= 2,349.38 

2,106.68 


Chairman JOHNSON. I thank the panel for your testimony this 
morning and for your assistance in the future. 

[Additional written Subcommittee questions and the responses 
submitted to IRS and Treasury follow;] 
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QUESTIONS FOR TREASURY AND THE INTERNAL REVENUE SERVICE 


1 . How many penalty enforcement actions for failure to pay premiums has the 
Treasury initiated, pursuant to section 9707 of the Internal Revenue Code? 

A. Taking into account the high level of compliance and that actions are 

underway to collect 95 percent of the delinquent premiums, the IRS has 
decided that the most judicious use of its enforcement resources would be to 
focus on those operators referred to the IRS by the Combined Fund for 
delinquent premiums. The IRS is working closely with the Fund to obtain 
this information on a systemic basis when they have determined willful 
nonpayment. To date, no referrals have been received from the Fund; thus, 
no penalties have been assessed. 


2. Are the trustees of the Combined Benefit Fund providing you with the names 
of individuals or corporations who are delinquent in making their premium 
payments? 

A. Information from the Combined Fund indicates that 91 percent of the 

assessed premiums have been paid. The Fund has also indicated that proofs 
of claim, settlement negotiations, suits or other actions are pending for 95 
percent of the uncollected premiums. It would not benefit the Fund, the 
beneficiaries, or the IRS to indiscriminately assess penalties against the 
companies that are financially unable to pay the premiums. Representatives 
from the Fund are cooperating with the IRS to ensure that we do not 
indiscriminately and prematurely impose the sanctions under the Coal Act. 


3. Is (t the responsibility of the Treasury Department to inquire as to whether 
the premiums due the Fund under the Act are actually being paid? Or do you 
simply wait for referrals of non-payers from the Fund? 

A. The statute does not address the reporting of delinquent operators by the 

Combined Fund. As noted in the answer to question 2, the IRS has met with 
Fund representatives regarding the coordination of collection efforts with the 
implementation of the penalty. 


4. There are some reports that there are more than 200 delinquent companies. 

If you have not received referrals from the Fund, does that concern you? 

A. The number of delinquent companies does not reflect the amount of 

uncollected premiums. Our discussions with the Combined Fund indicate 
that 91 percent of the assessed premiums have been collected. Of the 
amounts that have not been collected, almost half are either the subject of 
escrow agreements with operators contesting the constitutionality of the Act 
or are attributable to operators known to be the subject of bankruptcy 
proceedings. The remaining uncollected premiums are spread among small 
Insolvent or defunct operators and have been determined to be not collectible 
by the Fund. 


5. Do you believe the Trustees have discretion as to when to impose penalties? 

A. No. The Trustees do not impose penalties and therefore have no discretion 
whether to impose penalties. 
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6. Does the Treasury or the Service have some discretion as to when to impose 
penalties? 

A. Under the statute, the Secretary of Treasury may waive all or part of the 
penalty, in the case of a failure that is due to reasonable cause and not to 
willful neglect, to the extent that it is determined that the payment of the 
penalty would be excessive relative to the failure involved. 


7. If discretion is needed, does that suggest that there is a problem with the 
Act itself? 

A. As stated in our testimony, we are cor^cerned that the penalty may be 

excessive in certain cases, and a revised penalty structure may provide a 
better enforcement tool. However, we do not believe that this issue reflects 
problems with the basic financing structure of the Act -- requiring former 
employers to finance the health benefits promised to retired miners and their 
families. 

8. Are you satisfied that the Fund Trustees are meeting their common law and 
statutory duties under section 4980(6) of the Internal Revenue Code as 
fiduciaries? 

A. The Coal Act provides that the Combined Fund is a plan described in section 
302(c)(51 of the Labor Management Relations Act of 1947 (LMRA), an 
employee welfare benefit plan within the meaning of section 3(1) of the 
Employee Retirement Income Security Act of 1974 (ERISA) and a 
multiemployer plan within the meaning of section 3(37) of ERISA. The 
fiduciary duties are under ERISA. Both the LMRA and ERISA are 
administered by agencies in the U.S. Department of Labor. 

9. Have you received adequate funding from the Congress to carry out your 
penalty enforcement responsibility under the Act? 

A. The (RS did not receive any additional funding to administer the penalty 

provisions of the Coal Act. It does not benefit the Fund, beneficiaries, or the 
iRS to assess penalties against companies that are financially unable to pay 
the premiums or in cases where a penalty assessment will result in cessation 
of business operations or bankruptcy of the company. Additionally, it would 
not be a judicious use of IRS resources to assess penalties in these 
situations. 


10. Do you have adequate personnel to carry out your penalty enforcement 
responsibility under the Act? 

A. Since the IRS did not receive additional funding to administer the Coal Act, 
resources to enforce the penalty provision would be redirected from other 
compliance activities. The IRS is ready to impose the sanctions in the Act 
when a penalty assessment wit) encourage voluntary compliance with 
making the required payments under the Act. 
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We will proceed with the next panel. 

Russell Crosby, acting executive director of the United Mine 
Workers; John Ladley, partner, Ernst & Young; and Jeffrey 
Gathers, principal. Towers Perrin, Cleveland, Ohio. 

Mr. Crosby, if you will proceed. 

As we mentioned earlier, your full statement will be included in 
the record, and we ask you to summarize. 

STATEMENT OF RUSSELL U. CROSBY, ACTING EXECUTIVE 

DIRECTOR, UNITED MINE WORKERS OF AMERICA, HEALTH 

AND RETIREMENT FUNDS 

Mr. Crosby. Good morning. Madam Chairman, gentlemen. 

I am Russell Crosby, acting executive director of the UMWA 
Health and Retirement Funds. 

Thank you for inviting me here today to review the status of the 
UMWA Combined Benefit Fund and the UMWA 1992 Benefit Plan. 

In 1992, when Congress passed the coal act, it created both the 
combined fund and the 1992 plan. Today, the combined fund serves 
over 92,000 retired miners and their dependents. With an average 
age of 73, almost 90 percent are eligible for Medicare and about 20 
percent also receive Federal black lung benefits. 

Four thousand three hundred retired miners and their depend- 
ents receive benefits from the 1992 plan, with an average age of 
51, and about 44 percent eligible for Medicare; 5 percent also 
receive Federalblack lung benefits. 

The combined fund receives financing from three sources, first, 
the beneficiaries themselves participate by the transfer of $210 mil- 
lion from the 1950 Pension Trust. This has covered the cost of 
benefits for unassigned or orphan beneficiaries in the first 3 years 
of the fund’s existence. Transfers of interest from the Abandoned 
Mine Reclamation Fund are expected to pay for benefits for the 
unassigned pool of beneficiaries for another 10 years. 

Second, companies that signed the 1988 Coal Wage A^eement 
pay premiums for beneficiaries assigned to them. They paid for the 
combined fund’s first year operations as well. Those companies also 
fund the 1992 plan while continuing single employer health plans 
for their retirees. 

Third, reach-back companies pay premiums for retired miners 
and dependents who worked for them and are now assigned to 
them under the act. This parallels the premium obligation of the 
companies that signed the 1988 Coal Wage Agreement. 

Both the combined fund and the 1992 plan have contracted with 
United Health Care Coi^., a national leader in health care man- 
agement, to provide claims administration and cost management 
services on a prepaid risk basis. United is now developing managed 
care initiatives to maximize the cost efficient delivery of benefits. 

Health care cost-containment is not new to retired miners. The 
1950 and 1974 benefit plans began cost-containment programs in 
1984, with the result that for comparable services, the UMWA 
Benefit Trust had per capita expense trends almost 1 full percent 
below those of the Medicare Program. 

In 1990, HCFA approved the funds’ demonstration program for 
Medicare part B services. Since then. Medicare has paid the fund 
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a negotiated flat fee per beneficiary and the fund assumed the risk 
of providing part B services within that cost. 

During the first years of the demonstration, the fund received 
more in payment than the cost of services, primarily by reducing 
medical fees. This is the source of most of the combined fund’s net 
asset balance. However, for the current year and the anticipated 
future, the combined fund is expected to break even on the 
arrangement because Medicare has significantly reduced the 
amount it pays us. 

The trustees are concerned about the likely effect on the 
combined fund of any overall reduction in Medicare benefits. Such 
a development can only increase the risk of future shortfalls in 
income in relation to the cost of benefits. 

A new demonstration proposal to extend the Medicare capitation 
arrangement to cover part A as well as part B services has been 
submitted to HCFA. WWle the proposal is under consideration, the 
fund and United Health Care are working to develop networks and 
other managed care interventions to maximize the quality of care 
while minimizing cost. 

We believe that these benefit plans are a model of the kind of 
health care delivery and payment systems that the Congress has 
hoped to promote nationally. 

While Guy King of Ernst & Young will discuss the financial 
outlook of the combined fund, I can summarize the current picture. 
The fund’s audited financial statements show that for the plan year 
ended September 1994, the Combined Benefit Fund had net assets 
of $114.8 million. It provided $338 million in medical benefits, of 
which $159 million were covered by Medicare and black lung 
payments. In addition, death benefits of almost $13 million were 
paid out. 

Roughly, $92 million of the combined fund’s net asset balance 
comes from the Medicare relationship, not premiums paid by 
employers. Other sources include collection of pre-coal act delin- 
quencies and credits of first-year contributions made by companies 
that signed the 1988 Coal Wage Agreement but had no 
beneficiaries assigned. 

Audited financial statements for the 1992 plan for the year 
ended December 31, show it had net assets of $1.3 million. During 
that year, the plan provided almost $10 million in medical benefits 
of which $2 million was covered by Medicare and black lung 
payments. 

In October 1993, Social Security provided a list of companies 
with beneficiary assignments and the fund immediately billed all 
companies the premixuns owed for their retirees and their depend- 
ents. 

Companies app>ealed over 35,000 of the individual beneficiary 
assignments but Social Security expects to complete the appeals 
process this fall. These ongoing appeal decisions have caused a 
shifting of liability among companies as well as to the unassigned 
pool. 

To ensure that premiums owed are paid, we maintain a system- 
atic and aggressive program to collect delinquent contributions. 
While the coal industry includes a number of large, financially 
stable companies who reliably contribute to the fund, it also has 
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many small undercapitalized employers who start up and then 
shut down after a short time, often falling delinquent in the 
process. 

Bankruptcies are also common in the industry, but we have not 
observed a significant increase in bankruptcy filings since the 
passage of the coal act. There was an annual average of 44 new 
bankmptcy filings involving the funds in each of the 5 years prior 
to the coal act, but there were only 36 new bankruptcy filings in 
the year after the coal act became effective. 

Under the coal act, the combined fund beneficiaries are assigned 
to 688 different companies which are part of 520 control groups. So 
far, 215 of these companies have been relieved of liability as a 
result of Social Security appeal decisions. 

Approximately 91 percent of assessed premiums have been paid. 
Of the $30 million of delinquent premiums, about half is owed by 
two companies, one of which has entered into an escrow-type 
arrangement. 

A total of 217 operators were delinquent as of March 1995. We 
are in the process of suing, filing proofs of claim or negotiating 
settlements in matters covering approximately 95 percent of the 
delinquent premiums owed by these companies. The remaining 5 
percent is owed by numerous small employers who were assigned 
small numbers of beneficiaries. Many of these are out of business 
or have filed potentially successful appeals from their assignments. 

While the uncertainties resulting from the Social Security 
appeals process have prevented final calculations of premium 
shortfalls or surpluses for the first two plan years, premiums 
appear to have fallen short of expenses. 

The trustees asked Guy King of Ernst & Young to prepare actu- 
arial projections of the combined fund’s financial position over the 
next 10 years. As the former Chief Actuary of the Health Care 
Financing Administration, Mr. King is uniquely qualified for this 
work. 

You have his report. 

Mr. King has also explained the reasons why the projections of 
large surpluses found in the Towers Perrin study are improbable. 
Towers Perrin apparently relies on inconsistent assumptions, they 
assume that the combined fund’s future cost trends will grow at a 
dramatically lower rate, but that the MCPI, which governs future 
premiums, will not experience a corresponding downward 
movement. 

The fund’s cost trends are closely linked to Medicare, and Medi- 
care makes up a large portion of the MCPI. As Mr. King will ex- 
plain in more detail, the pattern of premiums falling short of ex- 
penses is likely to continue into the future. The assets gathered 
from the Medicare Program £ind prior period collections will be 
needed to cover these future shortfalls. 

I am now prepared to respond to any questions the Committee 
might have. 

'Thank you. 

Mr. La^ey. 

[The prepared statement follows:] 
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STATQtENT OP RUSSELL U. CROSBY 
ACTING EXECUTIVE DIRECTOR OF THE 
UMHA HEALTH AND RETIREMENT FUNDS 

Before the House Ways and Means Committee 
Subcommittee on Oversight 
June 22 , 1995 


Good morning. Madam Chairman and Members of the 
Subcommittee. It is my pleasure to be here today to address your 
inquiries concerning the administration of the UMWA Combined 
Benefit Fund and the 1992 UMWA Benefit Trust in accordance with 
the provisions of the Coal Industry Retiree Health Benefit Act of 
1992 ("Coal Act"). 


HISTORICAL PERSPECTIVE 

Before I discuss the specifics of the operations of these 
two funds, let me first provide you with some important 
background information. As you know, the provision of retiree 
health benefits in the coal industry has a long history dating 
back almost 50 years to the agreement between the then Secretary 
of the Interior, Julius A. Krug and John L. Lewis, President of 
the United Mine Workers of America ("UMHA") . The Krug*Lewis 
Agreement established an unprecedented system for providing 
health and pension benefits to active and retired miners and 
their families. Through subsequent collective bargaining 
agreements between the UMWA and the Bituminous Coal Operators' 
Association, Inc. ("BCOA"), this comprehensive health delivery 
system was carried forward, funded by contributions paid to the 
health trusts by signatory employers. 

The health delivery system that was established through 
collective bargaining has been continuously administered by the 
UMWA Health and Retirement Funds ("Funds") , which is a collective 
reference to the family of employee benefit trusts that provide 
health and pension benefits to eligible miners and their 
eligible dependents. Prior to the enactment of the Coal Act, the 
Funds consisted of five trusts: the UMWA 1950 Pension Trust, the 
UMWA 1950 Benefit Plan and Trust, the UMHA 1974 Pension Trust the 
UMWA 1974 Benefit Plan and Trust, and the UMWA Cash Deferred 
Savings Plan of 1986. 


THE COAL COMMISSIQM 

By the late 19808 the UMWA 1950 and 1974 Benefit Trusts were 
in deep financial difficulty due to the diminishing number of 
contributing eaq>loyer8, rising costs and especially the relative 
growth of the population of "orphan" beneficiaries, those whose 
signatory employers had either gone out of business or refused to 
sign subseqpient National Bituminous Coal Wage Agreements 
("NBCWA") and stopped contributing. In 1989, then Secretary of 
Labor Elizabeth Dole created the Advisory Commission on United 
Mine Workers of America Retiree Health Benefits ("Coal 
Commission") to evaluate the problems facing the Funds and to 
propose a long term solution. After study, the Coal Commission 
projected that the financial difficulties of the 1950 and 1974 
Benefit Trusts would worsen, resulting in a combined deficit of 
$300 million by 1993. The Commission also recognized that 

Retired coal miners have legitimate 
expectations of health care benefits for 
life; that was the promise they received 
during their working lives and that is how 
they planned their retirement 
years. That commitment should be honored. 

(Coal Commission Report at 1.) 
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Consequently, the Coal Commisaion made a number of 
reconaendatlons, including a recommendation that companies 
signatory to past National Bituminous Coal Wage Agreements 
("NBCWAs") should bear the cost of providing health benefits to 
their own retired miners. The Coal Commission also recommended 
that current and former signatory employers collectively share 
the cost of providing health benefits to retirees whose employers 
no longer existed ("orphan" miners). According to the 
Commission, the fairest method of financing this promised health 
care encompassed the "imposition of a statutory obligation to 
contribute on current and past signatories, mechanisms to prevent 
future dumping of retiree healthcare obligations, authority to 
utilize excess pension assets and the implementation of state-of- 
the-^art managed care and cost containment techniques." (Coal 
Commission Report at 60.) 


THE_ COAL ACT 

In October 1992, Congress enacted the Coal Act as part of 
the Energy Act of 1992. It is a stated policy of the Coal Act 
"to provide for the continuation of a privately financed self* 
sufficient program for the delivery of health care benefits..." 
to coal industry retirees. This policy is effectuated through 
the identification of the "persons most responsible for plan 
liabilities in order to stabilize plan funding and allow for the 
provision of health care benefits to such retirees." 

The Coal Act merged the 1950 and 1974 Benefit Trusts into a 
new private trust fund called the UMWA Combined Benefit Fund. 
Beneficiaries of the 1950 and 1974 Benefit Trusts as of July 20, 
1992 are now covered by the Combined Benefit Fund, which has a 
statutory mandate to provide benefits on a prepaid risk basis 
and, to the maximum extent feasible, substantially the same 
coverage that was provided under the 1950 and 1974 Benefit Trusts 
as of January 1, 1992. 

The Coal Act provides for financial stability of the 
Combined Benefit Fund by drawing from three constituent sources. 
First, the beneficiaries themselves were required to participate 
by the transfer of $210 million from the 1950 Pension Trust in 
three installments of $70 million in each of the first three plan 
years. This has been enough to cover the cost of providing 
iMnefits to the "unasslgned" or orphan beneficiaries in the 
Combined Fund during these years. (For an additional ten years, 
transfers from the Abandoned Nine Reclamation Fund are expected 
to continue to cover this unasslgned beneficiary cost.) 

Second, operators who signed the 1988 NBCHA are required to 
pay premiums for beneficiaries assigned to them and a 
proportionate share of the death benefit cost and the cost of 
unassigned beneficiaries, to the extent this cost is not covered 
by the transfers described above. They were also required to 
advance funds to cover the first plan year's operations. In 
addition, the 1988 agreement operators provide the guaranteed 
funding of the 1992 Benefit Plan and are required to continue the 
single employer health plans for retirees in place as of the 
effective date of the Act. The creation of the 1992 Plan and 
continuation of the single employer plans contribute to the 
stability of the Combined Fund by allowing for the closed 
population of the Combined Fund, limiting the potential growth of 
its expenses. 

Third, the coal industry operators who signed Coal Wage 
Agreements prior to 1988, often referred to as "reachbac)cs, " are 
required to pay premiums for beneficiaries assigned to them and a 
proportionate share of the death benefit cost and the cost of 
unasslgned beneficiaries, to the extent that this cost is not 
covered by the transfers described above. This obligation of the 
reachbacks parallels the 1988 agreement operators' premium 
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obligation. However, unlike the 1988 agreement operators, the 
reachbacks have no other obligations. Moreover, under the 
assignment criteria of section 9706, retirees are generally 
assigned to the employers who employed them more recently, so 
that a retiree who worked first for a reachback company and later 
for a 1988 agreement operator would be assigned to the 1988 
agreement operator. 

Pursuant to the Act, the UMHA and the BCOA created the UHHA 
1992 Benefit Plan to provide health benefits to a class of orphan 
beneficiaries not covered by the Combined Fund. This class 
includes beneficiaries who would have received benefits from the 
1950 or 1974 Benefit Trusts but were excluded from the Combined 
Fund by its cut*-off date of July 20, 1992. It also includes 
those beneficiaries whose employers have failed in their duty 
under the Act to provide benefits under single employer plans. 
Beneficiaries of the 1992 Benefit Plan must derive their 
eligibility from mine workers meeting the age and service 
requirements for eligibility as of February 1, 1993, who have 
retired on or before September 30, 1994. Thus the maximum number 
of potentially eligible beneficiaries of the 1992 Plan is the 
number who could be eligible for benefits under single employer 
plans mandated by section 9711. 

The 1992 Benefit Plan is funded by two kinds of premiums. 
Prefunding premiums are paid by all 1988 agreement operators who 
maintain single employer plans under the Act, based upon the 
roughly 62,000 beneficiaries in such plans, as they are all 
potentially eligible beneficiaries of the 1992 Plan. Per 
beneficiary premiums are owed by employers who last employed 
beneficiaries actually receiving benefits from the 1992 Plan. 


DEMOGRAPHICS OF THE_ CQMBIMED BEMEFIT FUWB AMD THE 1992 PLAN 

There are currently 92,083 retired miners and dependents 
covered by the Combined Benefit Fund. These beneficiaries, on 
average, are over 73 years old. Approximately 36% of Combined 
Fund beneficiaries are over 80 years old and that number is 
expected to exceed 50% in the next 6 years, over 88% of Combined 
Benefit Fund beneficiaries are eligible for Medicare benefits and 
more than 19% of these beneficiaries also receive federal Black 
Lung Benefits. 

There are 4,301 retired miners and dependents covered by the 
1992 Benefit Plan. The average age of this population is 51; 
approximately 44% are eligible for Medicare benefits and 5% also 
receive federal Black Lung benefits. 

Beneficiaries of the Combined Benefit Fund and the 1992 
Benefit Plan are spread across the United States. However, the 
heaviest concentrations of beneficiaries are found in the coal 
field areas in southern West Virginia, western Pennsylvania, 

Ohio, Virginia, Kentucky, Alabama, Illinois, Tennessee, Florida 
and Indiana. 


C QVE REP SEHEFITg 

Pursuant to the Coal Act, the health benefits provided to 
eligible beneficiaries under both the Combined Benefit Fund and 
the 1992 Plan is a continuation of the level of coverage that was 
provided by the former 1950 and 1974 Benefit Trusts. That plan 
of benefits is designed to provide beneficiaries with access to 
high quality health care with minimal out-of'^pocket expenses 
while also containing costs. The Trustees do, however, have 
authority under the Coal Act to make certain revisions to the 
health plan in order to preserve its financial solvency. At the 
present time, covered services include inpatient and outpatient 
hospital care, physician and other primary care services, insulin 
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and prescription drugs, skilled nursing care and extended care, 
certain hone health services and other benefits such as vision 
care, durable medical equipment, hearing aids and necessary 
ambulance services. For services that are covered by the plans, 
the cost sharing requirements are a $5 copay per physician visit, 
up to annual maximum of $100 per family, and a $5 copay per 30* 
day prescription or refill, up to an annual maximum of $50 per 
family. Beneficiaries are also protected by the Funds' Hold 
Harmless program against costs resulting from certain payment 
denials (i.e. chargee that are denied payment as medically 
unnecessary or as excessive fees) . 


ADMimSTRATTQN OF THE PLANS 

Both the Combined Benefit Fund and the 1992 Benefit Plan 
provide a "one stop shopping" approach for eligible beneficiaries 
and their providers. The Funds has processed and paid Medicare 
benefits on behalf of its beneficiaries since the inception of 
the Medicare program in 1965. Pursuant to the continuation of an 
arrangement with the Health Care Financing Administration 
("HCFA"), the Funds pays Medicare Part B benefits (except for 
those Part B services that are processed by the Part A fiscal 
Intermediaries) for the Medicare eligible beneficiaries of the 
Combined Benefit Fund and the 1992 Benefit Plan. In addition, 
under an arrangement with the U.S. Department of Labor entered 
into in 1984, the Funds administers the health benefits portion 
of the federal Black Lung program for Funds' beneficiaries. 

Thus, plan benefits "wrap around" both the Black Lung and 
Medicare benefits. 

As a result of a competitive bidding process, effective 
January 1, 1995, the Trustees of the Combined Benefit Fund and 
the 1992 Benefit Plan contracted with the United Healthcare 
Corporation ("UHC") for the delivery of administrative and cost 
management services to their beneficiaries. UHC is a large, 
vell*recognized, national leader in the health care management 
industry. Pursuant to its agreements with the Combined Benefit 
Fund and the 1992 Benefit Plan, UHC assumed the administration 
and management of the health care benefits of each fund on a pre* 
paid risk basis. UHC is now developing managed care initiatives 
to continue cost efficient delivery of benefits to this 
population. 

Although some of the UHC initiatives will be new, the idea 
of cost containment in health care is not new to the UMWA Benefit 
Funds' population. The UMWA 1950 and 1974 Benefit Plans began 
successful cost management programs under the NBCWA of 1984 and 
expanded those programs under the NBCWA of 1988. Because of 
these programs, the 1950 and 1974 Benefit Trusts experienced 
significantly lover rates of cost increase per beneficiary than 
did the national population and dramatically lower rates than 
populations of comparable age. As the Ernst and Young study 
demonstrates, in a comparison of comparable services, from 1986 
through 1994, the UMWA Benefit Trusts have had a per capita 
expense trend of increase of 0.8% below the trend of increase for 
the Medicare program. 

Among the most successful cost management programs of the 
UMWA Health Funds prior to the formation of the Combined Fund 
were a national medical fee limit program, a drug pricing program 
based on negotiated acquisition cost for prescription drugs, 
strict limits on fees for durable medical equipment, including 
oxygen, drug and medical utilization review, including rebundling 
of lab and surgery fees, and promotion of the use of generic 
drugs. While the 1950 and 1974 Benefit Trusts paid providers on a 
fee for service basis with beneficiaries free to choose 
providers, the beneficiary population has always been extremely 
cooperative with the Funds' cost containment efforts, and this 
has enabled the Funds to negotiate for providers' cooperation in 
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programs to reduce costs. The Funds has maintained good 
communications with beneficiaries and providers to implement 
these programs through staff members at eight field service 
offices in the coalfields and through frequent mailings of 
information in beneficiary news letters. 


THE MEDICARE ABRAMgEMEMT 

As I mentioned earlier, the Funds has enjoyed a longstanding 
relationship with the Medicare program. At the time the Medicare 
Act was passed in 1965, the Funds provided most physician and 
related services through clinics in the coalfields that it helped 
sponsor. These clinics were paid on a retainer or other non<-fee> 
for-service basis. However, starting in 197B, a fee^-for-service 
system that embodied freedom'-of'-cholce of providers was adopted. 
At the inception of the Medicare program, the Funds became a 
Group Practice Prepayment Plan and subsequently assumed its 
current status as a Health Care Prepayment Plan ("HCPP”) . For a 
number of years. Medicare reimbursed the Funds for its 
beneficiaries' Part B medical and administrative expenses on a 
"reasonable cost* basis. That arrangement changed in 1990 when 
HCFA approved the Funds' demonstration proposal and entered into 
a capitation agreement for Part B services. Pursuant to that 
arrangement, HCFA pays the Funds a negotiated flat fee per 
beneficiary per month and the Funds assumed the risk of providing 
the Medicare Part B services for that fee. To the extent that 
these benefits cost less than the monthly fee to provide the 
services, the excess monies are the Funds' to keep and use to pay 
other benefits. However, HCFA's liability is also capped. 
Consequently, if the cost of Medicare services exceed the HCFA 
payments, the Funds must absorb the difference. 

During the first years of the Medicare demonstration, the 
Funds received more in payment than the cost of services, and 
this is the source of most of the combined Funds' current net 
assets. However, for the current year and the anticipated 
future, the Funds are expected barely to break even on the 
arrangement. 

In January 1995, the Funds, on behalf of the combined 
Benefit Fund and the 1992 Benefit Plan, submitted a demonstration 
proposal to HCFA to extend the capitation arrangement to cover 
Part A as well as Part B services for its beneficiaries. The 
Funds developed this proposal jointly with United Healthcare as a 
means of more effectively managing the health care costs of the 
Combined Benefit Fund's and the 1992 Benefit Plan's elderly 
population. The proposal is under consideration at HCFA. In the 
meantime, the Funds and UKC are moving forward with the 
development of networks and other managed care interventions to 
maximize the quality of care received by beneficiaries while 
minimizing cost. 


CSAL ACT ASglgWlENTS 

Under the Coal Act, the Secretary of Health and Human 
Services was required to assign beneficiaries to operators in 
accordance with certain attribution rules that are set out in the 
Act. 26 use Section 9706. Beneficiaries who could not be 
assigned using the assignment rules set forth in the Coal Act are 
placed in the unassigned pool. As required by the Coal Act, the 
Fund transmitted to the Secretary information relating to the 
benefits and covered beneficiaries under the former 1950 and 1974 
Benefit Plans and financial information for the Secretary's use 
in the calculation of the annual health premium. The Funds has 
also provided information as requested by the Secretary 
concerning the signatory status of operators and the work 
histories of covered beneficiaries for use in the assignment 
process. 
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In October 1993, the Secretary provided the Funds with a 
comprehensive list of assignments, and the Funds immediately 
billed all assigned operators and their related persons for the 
premiums and has pursued collection of the monies owed to the 
Fund. However, many operators appealed the assignments made by 
the Secretary— over 35,000 individual beneficiary assignments 
have been appealed— and the Secretary expects to complete that 
appeal process in the Fall of 1995. As a result of the appeals, 
there has been a shifting of liability among operators, as well 
as to the unassigned pool. The Funds hopes that much of the 
liability will be finally established by early next year, in the 
meantime, the Funds tracks the appeals decisions made by the 
Secretary, making adjustments to operator billings where 
appropriate. 


FINANCIAL STATUS OF THE COMBINED BENEFIT EUND 

Although Guy King of Ernst & Young is here today to discuss 
the financial outlook of the Combined Benefit Fund, let me 
briefly summarize the current financial picture of that Fund. 

The most recent audited financial statements of the Combined 
Benefit Fund show that for the plan year ended September 30, 

1994, the Combined Benefit Fund had net assets of $114,829,000. 
During that plan year, the Combined Benefit Fund provided medical 
benefits to beneficiaries in the amount of $319,211,000, of which 
$159,280,000 was covered by Medicare and DOL (black lung) 
payments. In addition, $12,653,000 in death benefits was paid to 
the families of deceased beneficiaries. 

As I stated earlier, most of the Combined Funds' net assets, 
approximately $91.5 million of the total of $114.8 million, comes 
from the margin of success in the early Medicare capitation 
program. Other sources have been collections of pre‘>Coal Act 
delinquencies and credits of first year contributions of 1988 
Agreement operators. While the uncertainties resulting from the 
Social Security Administration appeal process have prevented 
final calculations of premium shortfalls or surpluses for the 
first two plan years, we can discern that premiums appear to have 
fallen short of expenses for these years. Therefore, premium 
payments have not been the source of the net assets. As Hr. Xing 
will explain in more detail, it appears most likely that this 
pattern of premium shortfalls will continue into the future, so 
that the assets gathered from the early years of the Medicare 
demonstration program and collections of past obligations are 
likely to be needed to cover these shortfalls. 

The figures presented here are from our statements of 
accrued assets and liabilities. It is important to note that 
Generally Accepted Accounting Principles require accrual-'based 
accounting for employee benefit plans that pay health care 
claims. This is because of the fact that health care services 
are received by beneficiaries months and even years before the 
plan receives, processes and pays the providers' bills. Thus, 
the cash receipts for any given period, even up to a year, are 
not likely to correspond to the cash disbursements for the same 
period. The appearance of cash surpluses or shortfalls at any 
given time is, therefore, never a good indication of the plan's 
financial position. 


FINANCIAL STATUS OF THE UMWA 1992 BENEFIT PLAN 

I also will present a brief summary of the financial 
situation of the 1992 Benefit Plan. The most recent audited 
financial statements for the plan year ended December 31, 1994 
show that the 1992 Benefit Plan had net assets of $1,295,000. 
During that plan year, the 1992 Benefit Plan provided medical 
benefits to beneficiaries in the amount of $9,783,000, of which 
$2,126,000 was covered by Medicare and DOL (black lung) payments. 
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DELINOOEWCY COLLECTIOW 

As required by the Employee Retirement Income Security Act 
of 1974 (ERISA ) t the Funds maintains a systematic, diligent, 
program to collect delinquent contributions* This program is 
designed to take appropriate action to pursue every delinquency 
until contributions due are collected or a determination is made 
that the contributions are not collectible after diligent effort, 
due to insolvency and shutdown of the employer, including all 
jointly and severally liable entities. While the coal industry 
Includes a number of large, financially stable employers, it also 
includes many small employers who often commence operations and 
then cease after a few years, (and sometimes after only a few 
months) due to adverse business conditions or adverse mining 
conditions. Such employers are often undercapitalized and often 
become delinquent in their contributions prior to cessation of 
operations. 

Thus, bankruptcies are common in the coal industry, 
primarily because of its competitive nature. Since the enactment 
of the Coal Act, the number of bankruptcy filings appears to be 
trending slightly do%mward. The number of bankruptcy cases 
involving the Funds averaged 51 new filings annually in the ten 
years prior to the Coal Act, and averaged 44 new filings annually 
in the five years prior to the Coal Act, and numbered 36 new 
filings in the year after the Coal Act became effective. The 
frequency of bankruptcy poses a special challenge to the Funds' 
collection program. The Funds has met this challenge by 
maintaining a professional audit staff, located in the field 
service offices, that perform regular audits of signatory 
employers, and a staff of delinquency and withdrawal liability 
lawyers and paralegals, assisted by local counsel in firms 
specializing in this practice in coal field locations. The 
Funds' auditors and legal staff have developed expertise in 
pursuing those employers who seek to evade their contribution 
obligations. During the five years prior to the Coal Act, the 
Funds delinquency collection program collected over fifty million 
dollars for all of the Trusts, with the lions' share of this 
amount recovered to the 1950 and 1974 Benefit Trusts. 

Under the Coal Act, the Combined Fund beneficiaries have 
been assigned to 688 different assigned operators. These 668 
operators can be identified to approximately 520 different 
controlled groups of related persons, which we identified in 
earlier correspondence with the Subcommittee. So far, 215 
operators have been relieved of liability as a result of SSA 
appeal decisions. To date, approximately 91.1% of the assigned 
premiums have been paid. Of the $29.9 million of premiums that 
have not been paid, approximately $6.3 million is due from a 
large assigned operator which is in litigation with the Fund and 
has entered into an escrow-type arrangement with the Fund. An 
additional $6.6 million is accounted for by another assigned 
operator's Chapter 11 bankruptcy proceeding. The Combined Fund 
has filed proof of claims in this bankruptcy and taken 
extraordinary steps to protect the assets in the banJcruptcy 
estate from unlawful dissipation. The combined Fund has obtained 
one multi^million dollar settlement in another complex 
bankruptcy, which was also already pending at the time of the 
passage of the Act, resulting in payment of most of the premiums 
assigned to the bankruptcy debtor. Most significantly, the 
Combined Fund has defeated an attempt by one of the largest 
assigned operators to have its premium obligations discharged 
through a Chapter 11 ban)cruptcy proceeding coauDenced in 1986. 

A total of 217 operators were delinquent, as of March 1995. 
We have sued, filed proofs of claim or commenced settlement 
negotiations in matters covering approximately 80% of the 
premiums owed by these operators. We have suits or other actions 
in preparation for an additional 15% of the premiums owed. The 
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rwnainln^ is owsd by numsrous small saploysrs who wars 
assignsd small nuabsrs of banaficlarias aach. Invastlgation 
indicatss that many of thasa ara out of businass or hava filad 
potsntially succassful appaals from thalr assignaants. 

The Coal Act also raquiras 19d8 Last Signatory Oparators and 
ralatad parsons to pay an annual prafunding premium to the 1992 
Benefit Plan for all eligible and potentially eligible 
banaficiariaa attributable to such operator. At the same time, 
the Coal Act raquiras 1988 Last Signatory Oparators, Last 
Signatory Oparators and ralatad parsons to pay a monthly par 
beneficiary premium to the UMWA Benefit Plan for aach beneficiary 
receiving benefits from that plan attributable to such operator. 
We estimate the 1992 Benefit Plan's collection rate for the 
annual prefunding premium, paid by 1988 agreement operators, is 
approximately 90%. However, the collection rate for the per 
beneficiary premiums owed to the 1992 Benefit Plan is only 19%. 
The low collectibility of the per beneficiary premiums is not 
surprising, given that the employers that owe such premiums have 
already failed to meet their obligation to maintain individual 
employer plans and are most often in bankruptcy or no longer 
financially viable. Konetheless, the Funds undertakes all 
reasonable efforts to pursue collection of the monies owed to the 
1992 Benefit Plan, and it has brought actions for injunctions to 
compel employers who are able to continue their single employer 
plana, required by section 9711 of the Act, to do so. 



Acting Executive Director 
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Chairman Johnson. Thank you, Mr. Crosby. 

Mr. Ladley. 

STATEMENT OF JACK LADLEY, PARTNER, CONSULTING 
ACTUARY ERNST & YOUNG, L.L.P. 

Mr. Ladley. Thank you for the opportunity to speak to this 
Subcommittee. I am Jack Ladley, a partner of Ernst & Young, 
L.L.P., and the managing partner of its national actuarial services. 
I will testify on behalf of the firm. 

I have been an actuary for over 25 years. Ernst & Young was en- 
gaged by the Board of Trustees of the United Mine Workers of 
America Combined Benefit Fund, to assist in projecting and report- 
ing on the fund’s future revenues and expenses. This was not an 
audit of the fund that we performed, but rather a series of actuar- 
ial projections, 10 years’ future results. 

We submitted our report to the UMWA Board of Trustees on 
March 13, 1995, and I will include a copy of that report for the 
record. 

[The information was not available at the time of printing] 

Mr. Ladley. Projections involving future health care costs are 
inherently uncertain. In addition, we have found the results in this 
case are highly sensitive to certain assumptions, most notably 
trend. For these reasons, Ernst & Young prepared projections 
under five different future possible scenarios. 

The baseline or middle scenario indicates that the fund balance 
at the end of fiscal year 2004 is projected to be negative $39 mil- 
lion. However, I would note that fund balances in this projection 
prior are positive until the year 2003. 

Two alternative scenarios were also projected which focused only 
on changes to health care cost trend rate. Alternatives 1 and 2, as 
they were called, to the baseline scenario, assumed that health care 
costs increased three-quarters of 1 percent per year less rapidly 
and three-quarters of 1 percent per year more rapidly respectively 
than the baseline scenario. The first alternative projects the fund 
balance to remain positive throughout the forecast and to end fiscal 
year 2004 at $65 million. That is a positive. The second alternative 
to the baseline scenario indicates the fund in 2004 will be a nega- 
tive $147 million, but that a negative fund balance will first occur 
in 2002. 

In addition, two other scenarios were projected which we termed 
most pessimistic and most optimistic. In this case, a number of our 
assumptions were changed, generally portraying situations where 
either all experience turned out very favorable or all the experience 
turned out to be quite adverse. The most pessimistic scenario 
produced a negative fund balance of $624 million at the end of 10 
years and the optimistic scenario produced a positive $270 million. 

It is clear from the summary results that wide swings in fund 
position can result from assumption changes which are relatively 
modest over a 10-year future period. The assumptions to which I 
am referring include population projections, mortality, medical 
costs, medic^ trend rates, expenses and investment earnings. 

All of the underlying economic and health care assumptions in 
our report, including trend, are consistent with those in the 1994 
Annual Report of the Board of Trustees of the Federal SMI Trust 
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Fund. We believe that this is with an appropriate and actuarial 
sound base from which to develop our assumptions. 

We believe that in using this base, our resulting trend assump- 
tions are not inconsistent with those typically used to value post- 
retirement medical benefits, and that the ultimate long-term trend 
rate through 10 years is reasonable. 

There is clearly a plausible range of views as to whether health 
care costs can continue to grow as a percentage of the GDP. One 
plausible view is that they will slow down. However, we believe it 
is plausible that health care costs can continue to grow as a 
percentage of the GDP at least for a 10-year period. 

Considering all of these factors, we continue to feel that the five 
projected scenarios we presented in March to the combined fund 
trustees are reasonable. Other approaches to setting assumptions 
for projections such as this is are possible within current standards 
of actuarial practice. Because of the sensitivity of results, such as- 
sumption sets may produce different and even more widely varying 
results. 

We understand the GAO vrill be examining the base and meth- 
odology for assumption-setting and performing their own projec- 
tions for the fund. We expect the GAO may evaluate the 
appropriateness of one set of functions relative to another. 

Thank you for the opportunity to speak to this Committee. I will 
be happy to address questions. 

[The prepared statement follows;] 
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TESTIMONY BY 

Jack Ladley, Partner and Consulting Actuary with Ernst & Young, LLP 
befc»e the Subcommittee on Oversight 
House OMYimittee on Ways and Means 
June 22. 1995. 


Madam Chairman, My name is Jack Ladley. I am a Partner of Ernst & Young, LLP (E & Y) and the 
Managing Partner of its National Actuarial Services Practice. I have been an actuary for 25 years. 


E &Y was engaged by the board of trustees of the United Mine Workers of America (UMWA) Comtnned 
Benefit Fund (Fund) to assist in projecting and reporting on the fund's future revenues and expenses. Our 
report analyzes revenues and expenses related to funding the health and death beneHts of the approximately 
96,400 covered beneficiaries of die Combined Fund. Our work focused on trust fund balances for the ten 
year period ending in the year 2(X>4. We submitted our report to the UMWA Board of T^rustees on March 
13, 1995. 1 would like to include that repon with my testimony for the record. 


Projections involving future health care costs are inherently uncertain, but projections of balances in the 
Combined Benefit Fund are even more uncertain because of litigation and appe^s which affect the Fund's 
revenue. In addition, we have found that the results are highly sensitive to certain of the assuraptkms. For 
these reasons, E & Y prepared projections under 6ve different future scenarios.These scenarios are 
intended to illustrate various pc^sible outcomes and also the sensitivity of the outcomes to chuiges in the 
assumptions made. It is highly unlikely that actual results for the fund will match those of any of these 
projections because of the sensitivity of results and the wide range of factors which impact results. 
Naturally, we sought to establish our assumptions on a sound actuarial footing. 


The baseline or middle scenario indicates that the Fund balance at the end of the fiscal year 2004 is 
projected to be a negative $39 million. However, I would note that Fund balances in this projection 
prior are positive until year 2003. 


Two alternative scenarios were also projected which focused on changes to the health care cost trend rate 
assumption only. Alternatives one and two to the baseline scenarios assumed that health care costs 
would increase 3/4 percent less rapidly and 3/4 percent more rapidly, respectively, than the baseline 
scenario. Alternative one projects the Fund balance to remain positive throughout the forecast and to end 
fiscal year 2004 at $65 million. Alternative two to the baseline scenario indicates the Fund in the year 2004 
will be a negative $147 million, but that a negative Fund balance first occurs in the year 2002. 


In addition, two other scenarios were projected, which we termed "most pessimistic" and "most 
optimistic''. A number of assumptions were changed for these scenarios, generally portraying the 
situations where either all experience was very favorable or all experience was quite adverse. The most 
pessinustic scenarios produced a negative Fund balance of $624 million, and the optimistic scenario 
produced a positive $270 million. 


It is clear wide swings in Fund positions can result from assumption changes which are relatively modest, 
over a ten year future period. 


The assumptions to which 1 have referred to include, but are not limited to, the following: 
•Population Projections 
•Mortality 
•Medical Costs 
•Medical Trend Rates 
•Expenses 

•Investment Earnings 
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Of these assumptions, the trend assumption is the most critical. Since they focus only on trend, 
alternatives one and two illustrate that Fund balances at the end of ten years are quite sen^dve to changes 
in this assumption. It is necessary to link this assumption not only to the cost of the plan but also in an 
appropriate way to the income received by the plan. Some of the sources of reimbursement to the Fund 
are lii^ed to trend assumptions. 


All of the underlying economic and health care assumptions in our report, including trend, are consistent 
with those used in the 1994 Annual Report of the Board of Trustees of the Federal Sui^lementary Medical 
Insurance (SMI) Trust Fund. We continue to feel that this is an appropriate and actuarially sound base 
from which to develop our assumptions. It provides a linkage between the income and outgo of the Fund. 


We believe that in using this base, our resulting trend assumptions are not inconsistent with those 
typically used to value post-retirement medical benefits, and that the ultimate long-term trend rate thixHigh 
ten years is reasonable. 


Financial Accounting Standard Board (FASB) Statement 106 computations deal almost exclusively with 
the portion of retiree health care benefits which are not covered by Medicare, but our trend assumptions 
reflect a much broader array of benefits. FAS 106 post-retirement health care benefits typically fill in the 
coinsurance and deductible amounts which Medicare does not pay. These copayments increase more 
slowly than health care costs for the elderly, generally. For example, the Me^care hospital insurance (part 
A) d^uctible, which is indexed, has increa^ only about 4% per year and the Medicare supplementary 
medical insurance (part B) deductible, is frozen at the current level of $100; thus, it would be expected that 
FASB 106 trend factors would be lower than trend factors for a plan like the UMWA Ck>mbined Fund, 
which is also at risk for the faster growing pontons of Medicare benefits. 


There is a plausible fange of views as to whether health care costs can continue to grow as a percentage of 
the GDP. One plausible view is that they will slow down. However, we believe it is plausible that health 
care costs caa continue to grow as a percentage of the GDP, at least for a ten year period. 


Considering all of these factors, we continue to feel that the five projected scenarios we presented in March 
to the UMWA Combined Fund Board of Trustees are reasonable. Other approaches to setting assumptions 
for projections such as this are certainly possible within standards of actuarial practice. Because of the 
sensitivity of results, such assumption sets may project different, and even more widely varying results. 
We understand that the Government Accounting Office (GAO) will be examining the base and 
methodology for assumption setting, and performing their own projections for this fund. We expect 
that the pGAO may evaluate the appropriateness of one set of assumptions relative to another. 


Thank you for the opportunity to speak before this committee. I will be happy to address any questions 
you may have. 
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Chairman JOHNSON. Thank you. 

Johnson. Mr. Gathers. 

STATEMENT OF JEFFREY L. GATHERS, PRINCIPAL, TOWERS 

PERRIN, CLEVELAND, OHIO; ACCOMPANIED BY DAVID 

ALLEN, GENERAL COUNSEL, UNITED MINE WORKERS OF 

AMERICA COMBINED BENEFIT FUND 

Mr. Gathers. Good morning. 

My name is Jeff Gathers. I am a fellow in the Society of Actuar- 
ies and a member of the American Academy of Actuaries. I am em- 
ployed as a principal and senior health and welfare actuary in the 
Cleveland office of Towers, Perrin, Forster and Crosby. This com- 
pany, Towers Perrin, is a privately owned international firm of 
actuaries and management consultants. 

My testimony describes the results of analyses performed by 
myself and other Towers Perrin actuaries of the outlook for future 
balances in the UMWA combined fund for retiree health care bene- 
fits. Thank you. Madam Chairman and Members of this 
Subcommittee, for the opportunity to present this statement today. 

Towers Perrin began its analysis of the fund in 1994 by develop- 
ing a preliminary financial forecasting tool or model to project how 
the fund’s various income and outgo items would behave under al- 
ternative future economic scenarios. We most recently documented 
the results of our initial forecast model in a report dated January 
27, 1995. At about the same time the trustees of the fund retained 
the firm of Ernst & Young to perform similar projections of funds 
operations. 

The chart on your left summarizes the results for three Ernst & 
Young scenarios and for the January Towers Perrin results. The 
table compares the projected cumulative surplus at the end of the 
2004 fiscal year. 

You can see the Towers Perrin baseline had a projected positive 
balance of just over $240 million relative to the other numbers 
referenced by Mr. Ladley. 

I would like to comment on the nature of the difference between 
Towers Perrin’s projections of results at the end of the 10-year 
period and the range of Ernst & Young forecasts. The Towers 
Perrin and Ernst & Young approaches are similar overall. How- 
ever, there are distinct differences in several areas involving the 
demographic changes in the group, fund operations and most nota- 
bly, the rate of increase in health care costs as measured by both 
prices, that is the medical CPI, and the trend in total benefit costs. 

We subsequently revised the Towers Perrin model to include 
some new data that Ernst & Young had used and essentially to 
emulate their approach. We found that if we duplicate all of the 
Ernst & Young assumptions in our revised model, we were able to 
reproduce their baseline forecast of a $39.9 million deficit in 2004. 

However, we do not believe it is equally reasonable to use all of 
the Ernst & Young assumptions. If we adjust our calculations to 
change the assumptions related to every element except the medi- 
cal cost trend, the combined effect is to increase the projected sur- 
plus from $240 million to $289 million relative to the Ernst & 
Young baseline of negative $38.9 million. The significant difference 
between the Towers Perrin and Ernst & Young baseline estimates 
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is thus due to the different assumptions about the trend in medical 
benefits cost per beneficiary. 

Ernst & Young has based their assumption on a series of annual 
rates that they describe as consistent with those used in the 1994 
annual report of the Board of Trustees of the Federal SMI Trust 
Fund. It is most notable that these assumed future rates generally 
increase throughout the 10-year projection period to a maximum of 
9.9 percent in 2004. 

Past trend patterns do provide one source of information from 
which to project future health care cost trends. However, current 
actuarial practice has judged the continuation of high past trend 
rates indefinitely into the ftiture to be an inappropriate assumption 
for postretirement benefit projections. Such trends imply ongoing 
gro\^h in the health care economy that is much faster than the 
growth in other sectors. As a result, health care’s share of the GDP 
would continue to increase to levels that the rest of the economy 
could arguably not support. 

Towers Perrin has recently surveyed a number of Fortune 400 
companies as to the assumptions used to value future postretire- 
ment benefits under Financial Accounting Standard No. 106. We 
found that more than 95 percent of respondents are using a declin- 
ing trend rate assumption. The median assumption starts at 11 
percent in 1995 and grades to 5.5 percent over 8 years. 

Towers Perrin’s approach for the fund’s projection also uses a de- 
clining trend assumption. Specifically, our proposed trend assump- 
tion uses a basic annual trend rate of 8 percent in 1995 and grades 
to an ultimate rate of 4 percent over 8 years. 

In addition, we have adjusted the basic trend rate from 8 to 4 
percent for the first 2 years of the projection to reflect additional 
projected savings from the fund’s new capitated pharmacy pro- 
gram. Prescription drugs account for more than 60 percent of the 
fund’s net benefit cost. 

We have selected rates slightly lower than the 25th percentile of 
our survey results to reflect the expected ongoing effects of the 
trustees’ comprehensive commitment to cost management in plan 
administration. These effects are already evident in the plan’s 
results. 

The second table shows the sensitivity of the revised Towers 
Perrin model to the cost trend assumptions across a range of cur- 
rent actuarial practice. All scenarios, including the Towers Perrin 
revised estimate and the Ernst & Young baseline, have been 
adjusted to include a 4 percent short-term reduction of the 1995 
and 1996 trend rates to adjust for the pharmacy plan phase-in. You 
can see the range of results on the table here, all of them in the 
surplus area. 

These results demonstrate that a surplus in the combined fund 
is expected after 10 years under a range of economic assumptions. 
We believe that the combination of recent results and the cost man- 
agement approaches being taken by the trustees provide a strong 
basis for optimism in this period. In our opinion, the fund surplus 
in 2004 is likely to fall in the range of $100 to $300 million, reflect- 
ing the current health care environment and the trustees’ commit- 
ment to cost management. 

Thank you for the opportunity to present this testimony. 
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[The prepared statement follows:] 
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Congressional Statement 
of 

Jeffrey L. Gathers, FSA, MAAA 


My name is Jeff Gathers, I am a fellow in the Society of 
Actuaries, and a member of the American Academy of Actuaries. 

I am employed as a Principal and senior health and welfare 
actuary in the Cleveland, Ohio, office of Towers, Perrin, Forster 
and Crosby, Inc. This company, more commonly known as Towers 
Perrin, is a privately owned international firm of actuaries and 
management consultants. About 12 percent of our employees are 
stockholders — called "Principals" — of the firm. We have been 
providing retirement plan actuarial services since 1917, when we 
designed one of the first private pension plans in the United 
States . 

This testimony describes the results of analysis performed by 
myself and other Towers Perrin actuaries of the outlook for 
future balances in the UMWA Combined Fund for retiree health care 
benefits (the Fund). I have prepared this testimony today on 
behalf of the member companies of The Reachback Tax Relief 
Coalition. Thank you. Madam Chairman and members of this 
subcommittee, for the opportunity to present this statement 
today . 

Towers Perrin began its analysis of the Fund in 1994 by 
developing a financial forecasting- tool, or "model," to project 
how the Fund's various income and outgo items would behave under 
alternative future economic scenarios. We subsequently updated 
our model several times as more was learned about the actual 
financial experience under the Fund and the management approaches 
adopted by the Fund's trustees. We most recently documented the 
results of our initial forecast model in a report dated 
January 27, 1995. 

At about the same time, the trustees of the Fund retained the 
firm of Ernst & Young to perform similar projections of fund 
operations. Ernst & Young submitted a report on March 13, 1995, 
which included results under five assumed economic and operating 
scenarios. The following table summarizes the results for the 
three principal Ernst & Young scenarios and for the January 
Towers Perrin results. The table compares the projected 
cumulative surplus at the end of the 2004 fiscal year 
( September 30 ) , 


Projected Fund Results as of September 30, 2004 ($ Millions) 


Cumulative Surplusl(Deficit) 

Model/Scenario as of September 2004 


Ernst & Young - Baseline ($38.9) 

Ernst & Young - Most Optimistic 269.8 

Ernst & Young - Most Pessimistic (624.3) 

Towers Perrin - January Baseline 240.8 


It is also notable that we extended our January projection model 
for 50 years; by this point, the surplus was projected to reach 
52.6 billion. 

In the following paragraphs, I comment on the nature of the 
difference between Towers Perrin's projections of results at the 
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end of the ten-year period and the range of Ernst & Young 
estimates. 

Because of the complexity of the Fund's operations, many 
assumptions are necessary to forecast the results. The Towers 
Perrin and Ernst & Young approaches are similar overall. 

However, there are distinct differences in several areas 
including: 

the distribution of the eligible population between assigned 
and unassigned beneficiaries 
assumed death rates 

- the implications of premium delinquency 

conditions for transfers from the AML fund 
~ the cost of medical benefits per beneficiary at specific 
ages 

the rate of increase in health care costs, as measured by 
both prices (Medical CPI) and the trend in total benefit 
cost . 

For several of these items, assumption differences reflect 
certain data that were used by Ernst 4 Young but to which Towers 
Perrin did not have access until after we had prepared our 
January report. We have subsequently reviewed most of these data 
and have modified our forecast model to reflect the new data and 
to emulate Ernst & Young's approach.- If we duplicate ail of the 
Ernst 4 Young assumptions in our revised model, we can 
essentially reproduce their baseline forecast of a $36.9 million 
deficit in 2004. 

However, we do not believe it is equally reasonable to use all of 
the Ernst 4 Young assumptions. If we adjust our calculations to 
change the assumptions related to assigned/unassigned 
populations, death rates, payment delinquency, AML transfers, 
initial cost per beneficiary and future Medical CPI - that is, 
every assumption except the medical cost trend - the combined 
effect is to increase the projected surplus from $240.6 million 
to $289.4 million, relative to the Ernst 4 Young baseline of 
($30.9) million. 

The significant remaining difference between the Towers Perrin 
and Ernst 4 Young estimates is thus due to different assumptions 
about the “trend'* in medical benefits cost per beneficiary. 

Ernst 4 Young has based their assumption on a series of annual 
rates that they describe as “consistent with those used in the 
1994 Annual Report of the Board of Trustees of the Federal 
Supplementary Medical Insurance (SMI) Trust Fund," i.e., the fund 
through which Medicare Part B benefits are financed. It is most 
notable that these assumed future rates generally increase 
throughout the ten-year projection period, to a maximum of 
9.9 percent in 2004, 

Past trend patterns provide one source of information from which 
to project future health care cost trends. This notion appears 
to be the )cey to the SMI Trustees' and Ernst 4 Young's approach. 
However, current actuarial practice has clearly judged the 
continuation of high past trend rates indefinitely into the 
future to be an inappropriate assumption for postretirement 
benefit projections. Such trends imply ongoing growth in the 
health care economy that is 'much faster than growth in other 
sectors. As a result, health care's share of the Gross Domestic 
Product (GDP) would continue to increase — to levels that the 
rest of the economy could not support. For example, some 
projections have shown health care growing from its current 
14 percent of GDP share to nearly 25 percent by 2010 if cost 
trends do not decline. 

To confirm current practice in the area of trend assumptions. 
Towers Perrin has recently surveyed a number of Fortune 400 
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companies as to the assumptions used to value future 
postretirement benefits as of the end of their 1994 fiscal years. 
These assumptions appear in published financial results and are 
required (by SFAS No. 106} to reflect the employers' best 
estimates of future events. The reasonableness of the reported 
results is certified by each company's independent auditors. We 
found that more than 95 percent of respondents are using a 
declining trend rate assumption. The median assumption starts at 
11 percent in 1995 and grades to 5.5 percent over eight years. 

The corresponding 25th percentile (relatively optimistic) rates 
are 9.5 percent grading to 5 percent, and the 75th percentile 
rates are 12 percent grading to 6 percent. Some employers select 
assumptions outside this range, when particular circumstances 
indicate that it is appropriate. 

Towers Perrin's approach for the Fund's projection uses a 
declining trend assumption. Our proposed trend assumption uses a 
basic annual trend rate of 8 percent in 1995 and grades to an 
ultimate rate of 4 percent in 2003 (over eight years). We have 
selected rates that are slightly lower than the 25th percentile 
assumptions because of the trustees' comprehensive commitment to 
cost management in plan administration. The effect of this 
commitment is already evident in the plan's results. As stated 
in the Ernst & Young report, for example: "In 1993, the plan 
actually experienced an 8.5% reduction in per capita trend." In 
addition, we have adjusted the basic trend rate from 6 percent to 
4 percent for the first two years of the projection to reflect 
additional projected savings from the Fund's new capitated 
pharmacy program. Prescription drugs account for more than 
60 percent of the Fund's net benefit cost. 

The table below shows the sensitivity of the revised Towers 
Perrin model to the cost trend asstunption across a range of 
current actuarial practice. All scenarios, including the Towers 
Perrin revised estimate and the Ernst & Young model, have been 
adjusted to include a 4 percent short-term reduction of the 1995 
and 1996 trend rates to adjust for the pharmacy plan phase-in. 

In addition, we have slightly adjusted the Medical CPI increase 
rates from the Ernst & Young assumption in later years to ensure 
that the assumed CPI increase for each scenario is less than the 
total benefit cost trend in each year. 


Effect of Trend Assumptione on 

Projected Fund Result* ss of September 30, 2004 ($ Millions) 

Scenario (Initial/Ultimate Trend) 

Cumulative Surplus 

Survey Median (11.0%/5.5%) 

S157.7 

Survey 25th Percentile (9.5%/5.0%) 

257.4 

Survey 75th Percentile (12.0%/6.0%) 

67.9 

Towers Perrin Updated Estimate (8%/4%) 

289.4 

Ernst & Young Baseline (8.1%/9.9%1 

179.2 


These results demonstrate that a surpli’s in the Combined Fund is 
expected after ten years under a range of economic assumptions. 

We believe that the combination of recent results and the cost 
management approaches being taken by the trustees provide a 
strong basis for optimism in this period. 

In our opinion, the Fund surplus in 2004 will fall in the range 
of SlOO to $300 million, reflecting the current health care 
environment and the trustees' commitment to cost management. 
Moreover, we believe that, if health care cost trends have fallen 
permanently by the early years of the next decade as virtually 

all actuarial projections now assume, the outlook for growing 
surpluses after 2004 increases significantly. 

Thank you again for the opportunity to present this statement. 
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Chairman Johnson. Thank you. 

I thank the panel for your testimony. I have a couple of questions 
that I would like to pursue. 

First of all, and all of you can comment, could you briefly 
describe for the Subcommittee the scope of the benefits that this 
plan provides? 

Perhaps, Mr. Crosby. 

Mr. Crosby. It is a comprehensive set of health benefits includ- 
ing drug, inpatient, outpatient coverage, home health care under 
certain circumstances. It is quite a comprehensive program of bene- 
fits for the retirees with minimum out-of-pocket expenses for the 
individuals concerned. 

Chairman Johnson. Dental, vision, home care — 

Mr. Crosby. No dental. 

Chairman JOHNSON. When you say minimal out-of-pocket, what 
do you mean by that? 

Mr. Crosby. There is roughly a family copayment of $100 a year. 
It is relatively small. 

Chairman Johnson. It is my understanding that these benefits 
are age 22? 

Mr. Crosby. That is correct. 

Chairman Johnson. Is it also true that they are available to 
unmarried grandchildren up to the age of 22? 

Mr. Crosby. When they are living as a dependent in the home, 
yes. 

Chairman JOHNSON. And also parents of the retiree? 

Mr. Crosby. Yes, when living for 1 year or longer in the same 
household as a dependent. 

Chairman Johnson. So, they are broader in scope than most em- 
ployer benefit plans both in terms of benefits provided and the 
number of people included in the family unit; would you agree with 
that? 

Mr. Crosby. I think that is an accurate statement. 

Chairman JOHNSON. Why is it that the net expenses — this is 
according to some materials that came from GAO — the premiums 
billed, and actual per capita reimbursed expenses, between 1993 
and 1995 over a 2-year period essentially doubled from $122 to 
$228 million. That seems odd — ^at the same time the population 
declined from 109,000, roughly, to about 97,000. Is there any 
explanation for that? 

Mr. Crosby. I do not believe those figures are accurate. That 
doesn’t strike me as correct. 

Chairman Johnson. You are welcome to submit figures to us on 
what the net expenses were, because the figures that we have 
raised a lot of questions. 

Mr. Crosby. That is for the period 1993 through — 

Chairman Johnson. 1993 to 1995. You mentioned in your 
testimony that Medicare recipients were about 95 percent of your 
population; is that correct? 

Mr. Crosby. No, they are about 90 percent of the population. 

Chairman Johnson. In 1993 and 1994, gross medical expenses 
were — the figures do not really matter — the Medicare pa 3 nnents 
were only about 50 percent of that. Now, that does surprise me. 
When 90 percent of your people are covered by Medicare, I would 
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expect that Medicare reimbursements would cover more than 50 
percent of your gross medical expenses. 

Mr. Crosby. Almost 60 percent of our net benefits are in drugs, 
which are not covered through Medicare. 

Chairman JOHNSON. Do you use any of the companies that are 
out there in the market that manage drug benefits? 

Mr. Crosby. Absolutely. We have a contract with Diversified 
Pharmaceutical Services and it is a capitated arrangement so that 
we pay them a flat fee each year under a 2-year agreement that 
will be renegotiated at the end of 2 years. 

We pay them a flat fee and then they are responsible beyond 
that for the actual costs incurred. 

Chairman Johnson. What impact has that had on your costs? 

Mr. Crosby. That program started in January, so it is early to 
tell. 

Chairman JOHNSON. Last, does your organization support 
moving from a per-ton basis for figuring the employer obligation to 
a per-hour basis? 

Mr. Crosby. We have no input into the negotiations between the 
union and the Bituminous Coal Operators Association. 

Chairman Johnson. Thank you. 

I would yield to my colleague, Mr. Herger. 

Mr. Merger. Thank you. Madam Chair. 

Maybe a question for you, Mr. Gathers. In reviewing reports, it 
appears that Ernst & Young used actual fiscal year 1994 and first 
quarter fiscal year 1995 fund expense data for your analysis. On 
the other hand, the Towers Perrin model appears to be based large- 
ly on fiscal year 1993 actual data. Using fiscal year 1993 data 
requires Towers Perrin to adjust your estimate to reflect the 
changes in the Medicare reimbursement rate in fiscal year 1994 
and 1995. 

My question is, do you feel that fiscal year 1995 estimates of the 
funds deficit or surplus — to what extent does a difference in the 
projections result from the fiscal year 1993 base year data used as 
a starting point? 

Mr. Gathers. If I understand the question correctly, I think that 
the difference in the starting data or the baseline data was 
adjusted for as Towers Perrin moved from the initial model that we 
developed in 1994 to the revised model, which was referenced in 
my testimony, as having been updated to reflect the same data as 
Ernst & Young had used. 

During the course of that development, that data, though it had 
not been available to us initially, was made available and we 
adjusted all of our starting points to be consistent with the Ernst 
& Young study in fact, so that that would not be a matter of 
difference between the two projections. 

Mr. Merger. Do you have any comment also, Mr. Ladley? 

Mr. Ladley. No. I would echo that they have reproduced our 
model in every regard, I think, but one, perhaps a minor one. They 
seem to be consistent. I have not studied their approach, though. 

Mr. Merger. Thank you. 

Chairman JOHNSON. Mr. Cardin. 

Mr. Cardin. Thank you. Madam Chairman. 
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I am concerned about tr 3 dng to figure what the fund balances 
will be based upon, the projections that you have made, under- 
standing of course that we are looking at this with the benefit 
levels remaining constant and out-of-pocket costs to beneficiaries 
remaining constant. 

Mr. Gathers, you are suggesting that you believe that the appro- 
priate growth level of the cost of the benefits will — should be 
phased down to 4 percent? Is that what your model does? 

Mr. Gathers. That is correct. The baseline trend assumption 
starts at 8 percent at the beginning of this period and gradually 
reduces over the 10-year period, so that in the last year of the 
projection the trend rate for benefit costs is 4 percent, while the 
assumed trend rate for medical price increases is 3.5. 

Mr. Cardin. Half a percent above the market basket for general 
products. You base that on the fact that there would be no diminu- 
tion of benefits to the beneficiaries; this is strictly holding down the 
cost of services? 

Mr. Gathers. There is no expectation of pulling down the cost 
of services. As we say, these are positive trend rates going forward. 
There are no negative trend rates anticipated. 

Mr. Cardin. Do you have any historical data to reflect that any 
large health care plan has been able to sustain a growth rate as 
low as 4 percent? 

Mr. Gathers. Over a long term in the past, that has not taken 
place, but we need to be cautious not to be so reliant on what has 
happened in the past that we overlook very likely outcomes that 
are different in the future. 

Mr. Cardin. There have been many innovative approaches that 
have been taken to health care that have worked, that have 
brought down the health care costs. I understand that. 

What we have not been able to demonstrate, unless you have in- 
formation that I am not aware of, is any sustained effort to keep 
the growth rate at 4 percent or anywhere close to that over a sus- 
tained period of time. We have seen 1 year progress through inno- 
vative approaches where growth rate was held well below 4 per- 
cent, but we have not seen any, that I know of, any program where 
they have had a sustained lower growth rate anywhere close to 
what you are suggesting we should be using to plan the fund 
balances. 

I read an article very recently from a periodical that used the 
same arguments that you used in projecting health care costs, say- 
ing that our society wouldn’t tolerate an ever-growing share of the 
gross national product in health care and that there were innova- 
tive approaches being taken and that we must get the growth rate 
down to the levels that you are talking about. The problem was 
that article was written in the sixties. 

What hope can you ^ve me that we can sustain, without cost- 
shifting, that we can bring down the health care costs to that level? 
Is there something out there that I am not aware of? 

Have there been some programs that have successful in doing 
this? How did you plan a model that you get down to 4 percent? 

Mr. Gathers. The principles of managed care have demonstrated 
that they are able to produce slower rates of increase across the 
board than unmanaged care arrangements and I think the notion 
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that at some point the citizens of this country will not put up with 
chain reductions in their standard of living as we go from $1 in $7 
being used for health care benefits to $1 in $4 — 

Mr. Cardin. If I could get me some documentation for that, this 
Committee would be very grateful. I have seen one-time savings 
and short-term savings. I have not seen long trend lines of 
projected savings on the managed care programs. 

If you can provide this Committee with some documentation to 
support that statement, it would be very helpful because, to my 
knowledge, we do not have that to date. 

We had a group of business leaders in health care reform before 
this Committee not long ago looking at innovative ways in which 
health care plans’ costs had been brought down within large busi- 
ness plans. At that time I made an offer to the business people 
there whether they would take over the Medicare system at a 
growth rate of 3.9 percent adjusted for the demographics. 

We did not have any takers that would take over our plans at 
a 3.9-percent growth rate; yet you are using as your projection a 
4-percent growth rate in a similar population group where most are 
eligible for Medicare. 

I would like you to supply the Committee with documentation to 
support a 4-percent growth rate. 

[The information was not available at the time of printing] 

Mr. Gathers. As I mentioned, it is not possible to document 
expectations for the future. We do have as documentation the sur- 
vey of what prevailing actuarial practice provides. These are not 
just my own assumptions; these are not just Towers Perrin 
assumptions, but these are assumptions practicing actuaries use to 
evaluate postretirement benefit commitments for private employer 
plans throughout the country. The results of that survey informa- 
tion is included in my testimony and referenced in this table. 

Mr. Cardin. Because many of those plans are in trouble today. 

Mr. Gathers. I do not understand that reference. 

Mr. Cardin. Insolvencies, these plans are in jeopardy. 

Mr. Gathers. These are projections of future benefits, not with 
reference to the actual financing of the plans. These are obligations 
of the companies that are recognized on their balance sheets and 
the basis for that recognition is certified by the auditors for these 
companies. 

Mr. Cardin. Just document for us the results where we have 
been able to achieve that. I would appreciate it. 

[The information was not available at the time of printing] 

Chairman Johnson. Thank you, Mr. Cardin. 

I would like to just pursue Mr. Cardin’s comment about what 
information, Mr. Gathers, you might be helpful in getting back to 
the Committee. 

Since this plan has so much of its money going out into prescrip- 
tion drugs as opposed to overall health care growth rates, which we 
hope we will bring down in Medicare due to reform efforts that we 
intend to make in Medicare, I think very significant to your projec- 
tions is what savings you might project from better managing the 
prescription drug benefit and that your expectations in that area 
could be very useful to us. 
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Thank you. 

Mr. Hancock. 

Mr. Hancock. Thank you. 

Mr. Crosby, I am sure you recall that the Committee on Ways 
and Means in the House did not play a very significant role in de- 
veloping the 1992 coal act. Can you tell the Subcommittee why it 
was necessary to establish two separate funds, the combined fund 
and the 1992 UMWA Benefit Plan, to provide health benefits to 
participants, rather than only one plan? 

Mr. Crosby. Basically, they involve cutoff dates of when people 
were eligible so that the combined fund was sealed as of one date 
and then there was another date for when eligibility began under 
the 1992 plan — 

Mr. Hancock. Is the plan administered by the same people with 
the same overhead or is it set up with a separate staff? 

Mr. Crosby. No. It is all handled out of the UMWA Health and 
Retirement Fund staff. 

Mr. Hancock. In other words, there is one set of overhead that 
covers the entire plan? 

Mr. Crosby. Yes; and several other plans as well. 

Mr. Hancock. In your testimony you mention there is, roughly, 
$29.9 million in delinquent premiums, and you have indicated that 
you are actively pursuing $12.9 million of that. What is the situa- 
tion on the other $17 million? 

Mr. Crosby. What I said was that, roughly, $13 million of it was 
reflected in just two companies, one of which has established a $6 
million escrow. Regarding the other delinquent cases, roughly, 95 
percent of those delinquent amounts are now being worked either 
through bankruptcy court filing, proofs of claim, or other kinds of 
leral actions to pursue those other employers. 

There are, roughly, 5 percent that involve very small companies 
with limited numbers of beneficiaries who have been assigned 
where we have not yet pursued those. In some cases, it simply is 
not going to be cost beneficial to pursue some of the very small 
cases where it costs us a minimum of $4,000 to file an uncontested 
claim and do the necessary research to pursue a claim that might 
well be smaller than that amount. 

Mr. Hancock. Have these delinquencies been referred to the 
IRS? 

Mr. Crosby. They have not at this point, because the SSA is still 
in process of handling appeals and moving assignments between 
companies and between the assigned pool and the unassigned pool. 
It simply does not make sense at this time to refer those cases to 
the IRS until that stabilizes. 

Mr. Hancock. Do you know of any companies, in your judgment, 
that can afford to pay and have chosen not to pay? 

Mr. Crosby. It is usually not a matter of cannot afford to pay 
or do not want to pay; if there is nothing out there, the company 
is no longer in business, the mail is returned — 

Mr. Hancock. Companies that can afford to pay but, have 
decided they are not going to. 

Mr. Crosby. I am not awau’e of any like that. We are pursuing 
all who can afford to pay through the legal process and the 
collection process. 
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Mr. Hancock. Getting to another area, our figures indicate that 
only 28 percent of the entire beneficiary pool are actually retired 
coal miners. The other 72 percent are surviving spouses and 
spouses of the miners and dependent adults. 

Let me ask you a question about your plan. In the event of the 
death of a retired coal miner surviving spouse, can that include 
more than one spouse? 

Mr. Crosby. Not at any one time. 

Mr. Hancock. What about situations where there are two, a 
spouse and an exspouse, and both are drawing Social Security 
under that one name? In the event of the miner’s death and the 
spouse’s death, are the dependent children still covered under the 
plan? 

Mr. Crosby. I believe they are. Our plan is not at the discretion 
of our trustees. The plan was negotiated between the UMWA and 
the Bituminous Coal Operators Association over a period of years 
and in fact the union opted for reductions or not to have additional 
income either through their pensions or current income in order to 
have lifetime health benefits. That is what they negotiated over the 
years. Our trustees are presented with the results of those negotia- 
tions and do not have discretion to modify the plans. 

Mr. Hancock. Do you know of other plans that give lifetime 
benefits both to the employee and the surviving spouses? 

Mr. Crosby. I wouldn’t have any information on that. 

Mr. Hancock. OK. You understand, we are still concerned about 
guaranteeing the integrity of this benefit plan, getting back to the 
question of who is responsible to fund it. 

Mr. Crosby. It is important to note that the plan was negotiated 
between the union and the companies. This legislation simply froze 
that in time to say that the benefits that were in place as of the 
date are the benefits to be provided. 

Mr. Hancock. I understand that, Mr. Crosby, and that is part 
of the problem. If in fact this was negotiated between the compa- 
nies and the union, how come the SSA is having to spend millions 
of dollars administering it — why are the taxpayers putting up this 
money? 

Mr. Crosby. That was the wisdom of Confess. 

Mr. Hancock. You might have a very valid point. 

We have got a declining enrollment in this, I would think. What 
is the projection? Are we talking about 2045? 

Mr. Crosby. They are dying at the rate of, roughly, 6 percent a 
year, and you can pick a point in time and it is — ^from today, each 
year, roughly, 6 percent of this population dies. That is why when 
you look back at the original record on how many beneficiaries 
were to be covered by this plan, we are down to 92,000 today 
because after 3 years we have had substantial deaths in this popu- 
lation and they continue to die. The average age is 73. They are 
very old. 

Mr. Hancock. One final question for Mr. Ladley. Your analysis 
on the combined fund — ^this gets back to Mr. Cardin’s question — 
used a medical cost trend assumption rate as high as 9.9 percent 
on the outyears. I understand that is roughly twice the rate that 
you are using for other audit clients in their estimated liability or 
funding obligations for their health care benefits. 
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Can you explain why the differential there between 9.9 and 
roughly half of what you are using for other of your audit clients? 

Mr. Ladley. The rate that you are referring to, that is much 
lower, is being used generally for Financial Accounting Standards 
Board analyses according to statement 106. Those computations 
deal with postretirement medical benefits typically for corporate 
plans. They deal almost exclusively with the portion of retiree 
health care benefits which are not covered by Medicare, filling in 
the gaps. That is not entirely but generally true. 

Our trend assumptions reflect a different mix of benefits. This 
plan covers a variety of Medicare benefits, not just the gaps in 
Medicare. For example, the Medicare hospital insurance part A de- 
ductible which is indexed has increased only about 4 percent a year 
and the Medicare supplementary medical insurance part B deduct- 
ible is frozen at a level of $100. Therefore, it would be expected 
that the kind of rates that we are using in this projection and for 
this purpose would be different from the trends rates in FAS 106. 
The rates that we did select were chosen according to what I would 
call our assumption base, which is the SMI 1994 report, and that 
was adjusted for the specifics of this population. We think it forms 
an appropriate base. 

Mr. Hancock. Do you agree with that, Mr. Gathers? 

Mr. Gathers. I believe I understand the distinction that Mr. 
Ladley is making, but I believe he overstates the differences in 
expected trends that would come from this distinction. Certainly in 
my experience in working with the valuation of employer obliga- 
tions, I find that they have many of the same elements and that 
they are not just focused on the part A and part B deductibles, as 
he may suggest. They, in fact, cover a broad range of benefits for 
retired participants who have not yet reached Medicare eligibility. 

Many of our clients, and I suspect Mr. Ladle/s as well, have 
upward of 40 or 50 percent of the future benefits they are valuing 
for non-Medicare eligible participants. They also very commonly 
provide prescrmtion (hrig programs, perhaps not as generous as the 
UMWA Fund Benefit Plan, but still in some cases quite expensive 
and accounting, as in the UMWA case, for more than half of the 
benefit cost for participants over ^e 65. 

It is also true that the UMWA Combined Benefit Fund is experi- 
encing the same benefit of the low rate of increase relative to the 
part A copayment amounts for hospitalization benefits under Medi- 
care. So, my sense is, and in fact as we approach FAS 106 valu- 
ations, it is our general strategy to look at the ctoss benefit costs 
and to recognize the effect of Medicare as an ofmet much as he is 
describing is going on in the combined fund. So, I believe that there 
is a minor distinction, not a substantive difference, that would ac- 
count for the difference in outlook for long-term trend. 

Mr. Hancock. Thank you. Madam Chairman. 

Chairman Johnson. Mr. Portman. 

Mr. Portman. Thank you. 

Thank you all for being here. 

Let me follow up with the final question. 

It seems to me that one of the assumptions that has not been 
discussed and that one must make is the degree to which having 
a population that has an average age of 73, and I think 74 percent 
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of the beneficiaries are over the age of 70, that there would be 
certain health care cost differences between that population group 
and a group of younger workers. Has that been taken into account, 
Mr. Gathers, in the analysis as to the percentage? 

Mr. Gathers. Yes. I think that there is another element which 
contributes to the year-to-year increase in the cost per beneficiary 
in this program or in other private programs, and that is to the ex- 
tent the average age of the population is increasing, then that fur- 
ther increases the cost per capita, but that is not something that 
the methodology for the projection models includes with the trend. 
Rather, it is a separate element that recognizes that as any of the 
beneficiaries grows older, they will have costs at a higher rate than 
they would have at a younger age. I think that is recognized 
outside the scope of the trend rate. 

Mr. PORTMAN. Mr. Ladley, do you have a comment? 

Mr. Ladley. Our report takes a similar approach with the 
actuarial model. In starting with the SMI base we actually remove 
any built-in aging factor that might be in there. So, we have it ad- 
justed. We turn around and apply the resulting trend factor to the 
population projection, which would automatically adjust for the age 
differentials as this group moves forward. It is incorporated, and 
recognized there. 

Mr. PoRTMAN. The other major assumption I would think that 
would affect that would be the 6 percent figure, whatever the death 
rate might be and how that is actuarially figured. I would assume 
the 6-percent increases, given that we have 74 percent of the bene- 
ficiaries over the age of 70. 

I guess my conclusion from listening to the testimony and read- 
ing as much as I have been able to is that this is a relatively fluid 
situation. There is likely to be some surplus. What it is is hard to 
tell. 

I would think given that 60 percent of the funds are currently 
being used in the pharmaceutical drug area for prescription drugs, 
that whatever arrangement you have with Diversified should be 
monitored closely by this Subcommittee. I hope you will get back 
to us. 

To the extent that the capitation program could reduce costs, I 
think that might be as significant as the Medicare capitation, 
working the other way. I just would hope that we could get a better 
record of that. Apparently, that is just since January? 

Mr. Crosby. Correct. 

Mr. PoRTMAN. Given the aging population, given the emphasis on 
drugs, I would hope that we could get a better handle on this over 
the course of the next few months so that we can have a better 
sense of this. Having listened to the testimony, I am not sure that 
I have a good sense of where we are going to end up. I think it 
is a relatively fluid situation. 

Any comments on that? Would you agree with that summary or 
am I missing something? 

Mr. Gathers. It sounds appropriate to me. 

Mr. PORTMAN. Mr. Crosby, any thoughts on that? 

Mr. Crosby. I think you are correct. 
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Mr. PORTMAN. I yield back. I look forward to hearing from the 
companies that are present. I appreciate your giving us all this 
data. 

Chairman JOHNSON. Would you provide us with information on 
your 6-month experience in the prescription drug area, Mr. Crosby. 
I would like to alert the panelists that we will be sending you some 
additional questions in writing. I would like Mr. Crosby, for the 
purposes of the Committee, if you could just explain to us why 
there are two funds? 

This Committee was not a part of developing this legislation, as 
you may recall, and it is not clear to me why you have to have the 
combined fund and the 1992 UMWA Benefit Plan Fund to provide 
benefits instead of one fund? 

Mr. Crosby. The trustees do not participate in the legislative 
process either, so — 

Chairman Johnson. All right. I will try that question later on. 
Could you briefly tell me whether or not you have received any 
amounts as a result of the evergreen litigation, and if not, what 
kind of revenue you expect to receive from that source? 

Mr. Crosby. Actually, I have with me our general counsel who 
can address — 

Chairman Johnson. That would be fine. If you will state your 
name for the record. 

Mr. Allen. I am David Allen. I am the fund’s general counsel. 
The evergreen litigation was commenced in 1988. At this time, 
there have been some substantial settlements in the litigation. 
Litigation against those who have not settled is still pending in the 
district court here after a court of appeals decision, and has been 
referred to a mediator. Negotiations are underway. It would be at 
this time impossible and indeed inappropriate to comment on any 
likely outcome of that process. 

Chairman JOHNSON. Thank you. 

Mr. Crosby. Madam Chair, you had asked earlier about net 
assets or net expenses changing between the first and second plan 
years. While I was sitting here, it dawned on me what you are 
looking at is the first plan year was an 8-month year. It was not 
a 12-month year. 

Chairman JOHNSON. In 1993? 

Mr. Crosby. Yes. Fiscal year 1993 was a transition year that ran 
for 8 months. That is the only explanation on why you are seeing 
a dramatic increase in net expenses. In fact there have been only 
two plan years since the act came into effect. 

Chairman JOHNSON. That is helpful. However, the increase from 
1993 to 1994 is from $122 to $177 million, roughly $50 million, and 
from 1994 to 1995, it is $177 to $228 million. 

Mr. Crosby. We are not in 1995 yet. 

Chairman JOHNSON. That is projected on the basis of your 
experience at this point. Thank you very much. 

I thank the panel emd call the next panel. In the next panel we 
will hear from Clifford Miercort, the North American Coal Corp.; 
John Faltis, Anker Energy Corp.; Jim Chenoweth, Lone Star Steel; 
John Patton, Davon Inc., Alan Law, Mountain Laurel Resources 
Co. 
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I would like to particularly welcome Lone Star and North 
American. Sam Johnson, an esteemed colleague, is tied up in a 
markup today. 

Mr. Miercort, please proceed. 

STATEMENT OF CLIFFORD R. MIERCORT, PRESIDENT AND 
CEO, NORTH AMERICAN COAL CORP., DALLAS, TEXAS 

Mr. Miercort. I am Cliff Miercort, the president and chief 
executive officer of the North American Coal Corp. I appear here 
today with representatives of eight other reach-back companies and 
we represent some 307 companies who are currently being billed 
for reach-back premiums mandated by the coal act, also known as 
the Rockefeller Act. 

Each of us has a different story to tell of injury inflicted upon 
our companies, and in many cases upon our personal lives as well 
by this arbitrary, retroactive tax. Even though currently making a 
profit, the tax of the Rockefeller Act has imposed a tremendous 
burden upon us. To put it into perspective in 1992 we wrote off 
$110 million to cover the new liabilities imposed on us by this tax. 

This writeoff is more than 70 times the average annual profit we 
ever made from the mines that employed UMWA personnel. The 
story is set forth in more detail in my prepared statement which 
I ask permission to submit for the record. 

In the few minutes I have this morning I would like first to 
review how Congress was induced, maybe a better description 
would be to say deceived, into passing this retroactive and unprece- 
dented legislative rewrite of prior collective bargaining agreements, 
and then to discuss the financial dimension of the reach-back tax, 
and finally to suggest a couple of approaches to fix the problem. 

In early 1988, during negotiations for a new wage agreement, the 
executive committee of the BCOA, Bituminous Coal Operators 
Association, told the UMWA, United Mine Workers of America, 
that they were prepared to walk away from their responsibility to 
fund the health benefits of UMWA retirees. 

By using this threat, the BCOA was able to force a fundamental 
change in the 1988 wage agreement that was eventually signed. 
Previously, both pension and health benefits for UMWA retirees 
had been financed on a pay-as-you-go basis primarily on a per-ton 
charge for the production of each signatory company. 

As shown on the chart on your left, the total contributions to the 
benefit and pension funds for 1987, which is the column on the far 
left, totaled $640 million. That was for 1987, which was the last 
year of the 1984 wage agreement. 

The 1988 agreement changed the funding formula to entirely a 
charge per hour for the signatory company and a lower unit 
amount as well. This resulted in a contribution of only $255.5 
million in 1989, as shown on the next column, a reduction of nearly 
$385 million per year or approximately $1.30 per ton of bituminous 
coal produced. 

To their credit, the UMWA leadership was concerned that the 
reduced level of contribution would put the benefit funds into jeop- 
ardy. However, the negotiating Committee of the BCOA said that 
they would agree to guarantee the costs which would require the 
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BCOA signatory companies to increase the level of funding if it 
were required to keep the funds solvent. 

Later, in a comprehensive review of the situation, a Federal 
District Court confirmed that the BCOA had deliberately set its 
health fund contribution at a minimal rate in the face of clear indi- 
cations that it would result in underfunding. Unfortunately, in 
1992, when the day came that the benefit funds were running out 
of money, the BCOA refused to honor their contractual commit- 
ment. Instead they sought to perpetuate their self-generated fund- 
ing crisis until finally a Federal District Court ordered them to 
honor their guarantee to keep the fund solvent. 

It is clear that the so-called funding crisis was entirely manufac- 
tured and manipulated by the BCOA so as to create a climate of 
panic with which they hoped to impact the legislative process. Then 
they were successful in getting the UMWA to join them in an effort 
to force a legislative solution. 

The documents that were produced in the Pittston versus the 
UMWA litigation in Abingdon demonstrate the C 5 mical record of 
cooperation between the UMWA and the BCOA and the deliberate 
creation of fear among the retirees to produce the passage of the 
Rockefeller Act. 

The Lobbying Act reports show that the BCOA and the UMWA 
spent $3 million in their efforts to achieve the economic bonanza 
of the Rockefeller Act. As shown on this chart, it was money very 
well spent. 

The passage of the Rockefeller Act resulted in a further reduction 
of $132 million in the amount the companies who signed the BCOA 
agreement had to pay into the fund. This is the level of savings the 
head of the BCOA boasted to members they would receive from the 
passage of the act. When you add that amount to the amount that 
the BCOA saved from the 1988 agreement, you get the column that 
says $516.8 million. That was their total savings per year from 
what they had been paying in 1987. 

At the same time, the act put a tax of $52.7 million on reach- 
back companies, who had been out of the business of mining bitu- 
minous coal for 10, 20, 30 and in some cases 40 years. That is 
shown on the column on the right side of the chart. 

It is instructive to review how much the funds were in a deficit 
position during the period of 1988 to 1993, the deficit that BCOA 
made into a suppos^ national crisis. The average deficit was only 
$10,800,000 per year. Thus, the true issue was not a financial crisis 
of the funds, but rather how much the BCOA could take from 
someone else, primarily the reach-back companies who, unfortu- 
nately, did not have the same political clout they did. 

What can Congress do to fix this terrible inequity? The reach- 
back companies currently pay the combined fund about $53 million 
per year, which is only 10 percent of the yearly savings that have 
been realized by the BCOA companies. One partial solution is H.R. 
1370, the Myers-Hancock bill, which would dedicate any surplus in 
the funds above a safety cushion to credit against reach-back com- 
pany premiums. This bUl would alleviate the reach-back as long as 
there is a surplus in the funds. Because of this, it is not a complete 
fix to the problem. 
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We believe based on the combined fund statements from March 
1995 that there is at least a surplus of $221 million on a cash basis 
and a $ 147 million surplus on an accrual basis. 

Another solution would be to remove the reach-back portion of 
the act entirely. As the chart reflects, a complete replacement of 
the reach-back pa 3 nnents by the current signatories would require 
the giving up of only $53 million, which is 21 cents per ton of their 
previously realized yearly savings of $1.83 per ton. This would put 
the responsibility for retiree benefits back onto the signatory com- 
panies, where they had always been prior to the Rockefeller Act. 

It would get the government out of enforcing an obvious unfair 
and discriminatory law. It would place the cost of collective 
bargaining on the parties who negotiated the agreements, where it 
has always belonged. This system works for everyone else in 
America. Why not for the bituminous coal industry? 

Thank you. 

[The prepared statement follows]: 
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CONGRESSIONAL STATEMENT 
OF 

CLIFFORD MIERCORT 


It has fraokfy not been much fun at times to be the CEO of North American 
these past three years since the Rockefeller Coal Act was passed. My company has been 
accus^ 1:^ various adherents of the bill of a failure of corporate citizenship and worse. 1 
am gratefiil to you and the oommittee for the opportunity to set the record straight. 

First, as 1 am confident will be demonstrated by the record of this hearing, it is 
increasingly dear that passage of the Rockefeller Act with its attendant infliction of pain 
on a host of American companies was entirely unnecessary. The records of the Fund 
itself demonstrates that the only funding crisis was one deliberately induced 1^ the 
BCOA through its change in the rate and method of contribution to the Funds from per 
ton to a per hours worked basis, producing a deliberate under-funding of the both the 
1950 and 1974 health benefits fund by 1992. 

Second, the Rockefeller Act has unilaterally transferred the hitherto unquestioned 
responsibility of the current 1988 signatory operators to meet the entire liability of the 
1950 and 1974 Funds on a pay-as you-go basis to a combination of the reachback 
companies, the coal industry generally, and the 1988 signatories through mandatory 
contributions to the Combined Fund created by the Act. This has created a wealth 
transfer to the BCOA companies estimated by at least two sources at more than $130 
million a year and the legalized confiscation of approximately $50 million annually from 
the reachback companies. The amount of this windfall was confirmed in February 1993 
in a letter from the President of the BCOA to his members. This kind of legislative 
restructuring of collective bargaining arrangements is unprecedented in American history 
and can only be oqrlained as the outcome of a highly cynical and sophisticated political 
lobbying campaign which carefully concealed from the Congress the purpose and the 
effect of what it was being asked to do. No one can believe that any legislator would 
willingly create the kind of economic and psychological damage which has been 
described here today. 

Third, North American has been falsely accused of hiding behind smaller 
reachback companies in its expressing its outrage over the unprindpled, but painstakingly 
crafted economic rape of the reachback companies produced by the Rockefeller bill. The 
truth is that the BCOA companies have been and cx)ntinue to hide behind North 
American in an effort to justify the legalized theft of reachback company assets produced 
by the Coal Act Let me eiqrlain. 

Historically, as companies chose not to participate in subsequent Bituminous Coal 
Wage Agreements, the remaining signatory companies continued to cover the costs of 
retirees who bad worked for others. New companies who entered the business and 
signed a Bituminous Coal Wage Agreement paid into the Funds on the same basis as 
companies who bad been in the business for a long time, even though they may have yet 
not had any retirees. This sq^proach was the core concept behind the multi-employer 
retiree health benefits system. In fact, during the 34 years that North American Coal 
contributed to the Funds, we paid millions of dollars for benefits to orphan miners ffom 
other companies that had gone out of business or elected not to sign a new Bituminous 
Coal Wage Agreement In addition, when we left the business in 1984, the Funds were 
fully solvent 

In 1978 the BCOA agreed to diange in a fundamental way the method of 
providing health care to current employees and subsequent retirees. In order to end two 
decades of perceived waste and abuse by the funds, each a>mpany would henceforth run 
its own health benefits program to provide the level of benefits established 1^ the 
current NCBWA. The 1974 Health Benefits Fund was preserved at the insistence of the 
UMWA to be an explicit multi-employer safety net to provide health benefits to those 
who retired after 1975 when the 1^0 fund was closed and whose employer ceased to be 
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a NCBWA signatoiy. By the mid- 1980’s several companies left the ranks of NCBWA 
signatories and success^lly established through clear judicial precedent (over the 
opposition of the BCOA and the UMWA) that they bad no continuing liability for 
payments to the funds and that their retirees were entitled to receive benefits from the 
1974 fund. North American left the bituminous coal industry in 1984. 

Since that time the BCOA has hidden behind us and the other reachback 
companies to justify: 

1. the false statement that a financial crisis existed that would bankrupt the 
funds because the BCOA could not afford to meet its clear contractual 
commitments; 

2. the false statement that legislation was needed to prevent future 
withdrawals from the NCBWA when withdrawal liability had already been 
established by the 1988 NCBWA; and 

3. the contiscation of reachback company assets to relieve BCOA companies 
of a large share of liability for 1950 AOd 1974 Fund retirees. 

The unconscionable nature of the wealth transfer to the already rich BCOA 
companies engineered by the Rockefeller Act is difncult to overstate. 

A final reason why the Coal Act is particularly unfair to North American Coal is 
that there is no mechanism for passing on to our customers any of these retroactive 
assessments. Under the terms of our sales contracts, our customers had the obligation to 
pay for all costs of our employee benefits. When we made the business decision to leave 
the bituminous coal industry, we made every effort to assure that North American Coal 
had fulfilled all of its multi-employer benefit obligations, and to ensure that these 
obligations were paid by our customers as provided for in our contracts. We relied on 
the clear and unambiguous language of the Wage Agreement, in making this judgment. 
Our interpretation of this language has been confirmed by several federal court 
decisions. Had we any way of knowing that new benefits obligations would be imposed 
on us retroactively, many years after leaving the bituminous coal business, we would have 
included such costs in the closing that would have been paid by our customers. Our 
customers, had they been advised of these costs, would have been fully prepared to pay 
them. As you can well understand, with the (X)mplete closure of all of our bituminous 
coal mines, wfi no loBgc r have the abilily.tfl paas^gng the rcaghba cK aag^smcnig to, , p ur 
former customers for whom we mined the bituminous coal in question . For us there is 
no Rockefeller Act to pass these costs backward on a retroactive basis. 

The net result of the retroactive re-writing of all of our contractual obligations has 
been that in 1992 my Company had to take a one-time charge to earnings of 
$110,000,000 after tax. To put this amount in perspective, this charge was more than 70 
times greater than the average annual profits made bv all of North American Coal’s 
bituminous coal mines during the entire 21-vear period from 1960 to 1980 . However, 
since 1992, the large BCOA companies have been pocketing over $130 million each year. 
This simply is neither right, nor fair. 

It is my hope that, as a result of this hearing, your committee (and ultimately the 
entire Congress) will correct these inequities so that small reachback companies will no 
longer be pushed to (he wall by this law and that you will rectify the extraordinary 
financial burden on the larger reachback companies. This can be done in such a way 
that it would not adversely affect the BCOA member companies. Indeed, even if the 
reachback companies were completely removed ftom the Rockefeller Act, the BCOA 
companies would still pay less into the Funds on a per ton basis than the amount we 
paid when we were a signatory to the Bituminous Coal Wage Agreement. The 
reachback tax is unfair, it has been held unconstitutional by one Federal court, and 
needs to be changed. Thank you for your time. Madam Chairman. 
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July 28. 1995 


The Honorable Nancy Johnson 
House Subcommittee on Oversight 
1136 Longworth House OfRoe Building 
Washington, DC 20515 

Dear Chairwoman Johnson: 

i appreciated very much the opportunity to provide testimony regarding the "Reachback Tax" 
issue to the Subcommittee on Oversight of the House Ways and Means Committee. I hope you 
agree with me that the Reachback Corrytanies offered compelling cases, iBustrating that a retroactive 
tax to pay for healdi benefits that %vere never promised by those companies and that reaches back 
ten, twenty, thirty, and. in some cases, forty years, is totally unfair. 

I am pleased to submit answers to the questions raised in your letter to me dated July 10. 
1995. My aruwers are detaBed in the enclosure entitled, "Questions for Clifford R. Miercort of The 
Reachback Company ParteT. In addidon, t would tike to make the following observations and 
recommerKlations. 

in reading the trarutc^ of the June 22 hearing, I was struck by the iruiccuracies that were 
presented by those vtho testifi^ on behalf of the United Mine Workers of America (UMWA) and the 
Bituminous Coal Operators Association (BCOA). C^e inaccuracy that must be addressed is their 
assertion that the Reachback Companies prorrused lifetime medical benefits to their former union 
employees. This is a baseless contention without factual or legal support Do you know of any 
company that would agree to pay for a future liability when they do not know wHh any certainty the 
level of berteftts or the costs? I know that North American Coal would rtot and did not do so. The 
BCOA/UMWA National Wage Agreements that we signed, the last one being in 1964, never 
obligated u$. nor any of the other Reachback Companies, to pay for lifetime medical benefits. 

To help you make an informed decision on this matter. I am enclosing a copy of a letter and 
summary that we sent last year to Mr. AHen Huffman, Tax Counsel for Senator Dt^an, debunking 
the theory that we and other Reachback Companies promised lifetime medical benefits (also known 
as the "Evergreen Theory"). In addition, I w(^d call your attention to the detailed anal^^is, entitled 
"Who Promised What lo Whom When?”, already submitted to the Committee by Jonathan C. Rose, 
partner of Jones, Day, Rea>ris and Pogue. I am convinced that, after you and your staff analyze 
these materials, you concur with me that the "Evergreen Theory* is without merit, and that none 
of the Reachback Con^>anies promised to provide lifetime benefits. 

The other blatant inaccuracy which must be addressed is the false charge that the haalthcare 
of the retirees wW somehow be jeopardized by your addressing the Reachback tax issue. The 
Reachback Companies have not advocated ar^ change in the benefit levels for the retired miners. 
The UMWA and 8COA representatives continue to make this unfounded and irresponsible 
accusation to deliberately worry the retirees, so they will become active in of^sition to your fixing 
the prcrf>lem. The real issue involves rwt the taking away of any retiree benefits, but deoding which 
companies should pay for them. 

I know as you go forward in your deliberations on this issue that there will be intense 
opposition from those companies who have unjustifiably benefited by the unfair imposition of retiree 
healthcare costs on the Reachback Companies. Hov^ver, the serious and unjust burden imposed 
on the Readiback Companies by the Act can and must be relieved. 

My sense from the hearing was that a number of the Members would prefer legislation that 
would provide a comprehensive and final solution to the problems faced by the Reachback 
Companies. As I mentioned in my testimony, a solution would be to remove the Reachback portion 
of the Act and have the Reachback beneficiaries reassigned. 

Thank you for the (^)portunity to provide tNs additional Information for the official record of the 
hearing. 


Sincerely. 


Clifford R. Miercort 
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Chairman Johnson. Thank you. 

Mr. Chenoweth. 

STATEMENT OF JIM CHENOWETH, DIRECTOR, CORPORATE 

AFFAIRS, LONE STAR STEEL CO., DALLAS, TEXAS; ACCOM- 
PANIED BY RHYS BEST, PRESIDENT AND CHIEF EXECUTIVE 

OFFICER, LONE STAR STEEL CO. 

Mr. Chenoweth. Thank you. Chairman Johnson, for allowing me 
to come before you this afternoon. I also wanted to introduce the 
chief executive officer of Lone Star Steel, chief executive officer and 
president Rhys Best, who is here also and would be able to answer 
questions should you want to ask them. 

I am here to tell you the shocking stoiw of what the coal industry 
Retiree Health Benefit Act of 1992 has done to Lone Star Steel Co. 
and to the good men and women who work there. 

Lone Star is a fully integrated steelmill located in northeast 
Texas. We are able to produce 1 million tons of steel a year and 
we convert virtually all of that steel either into pipe that is used 
in oil and gas wells or into tubes used in the automotive industry. 

Lone Star was founded during World War II as a defense manu- 
facturer. Coal was a necessity in the steel-making process then, but 
modem technology changed that long ago. We haven’t needed coal 
at Lone Star since the new electric himaces replaced the old blast 
furnaces and open hearth furnaces many years ago. Lone Star 
ceased coal mining in 1963. In other words, we have not had a coal 
miner on our payroll since President Clinton was in high school; 
not in the last 32 years, not one. Had a coal miner retired from 
Lone Star Steel Co., he would now be 97 years old. 

Lone Star Steel has never been a member of the Bituminous 
Coal Operators Association. Since at least as far back as 1963, we 
have not signed a coal miners union agreement nor a health care 
agreement nor pension agreement, not one. That did not seem to 
matter to Congress when it passed the Coal Industry Health 
Benefits Act of 1992 and ordered us to begin paying $69,561 each 
month to the health care fund. We do not have that kind of money 
sitting around Lone Star ready to ship to Washington. 

We consider what the Congress has done is an illegal taking, 
unjustly and unnecessarily confiscating our assets without a moral 
or ethical right, much less a legal right. Already a Federal District 
Court has held that this act is an illegal taking and is therefore 
unconstitutional at this moment. 

Our recently retired-Congressman from Texas, Jake Pickle, the 
past Chairman of this Subcommittee, described the egregiousness 
of this act better than I could. This is a statement that he made 
to this Subcommittee in October 1992. 

Today the eastern States’ coal industry is dominated by foreign-owned companies 
and about 4 years ago the coal operators decided they were no longer going to live 
up to their responsibility to pay the health benefit plan, so they reduced their 
contributions and the plan today faces insolvency. 

That was 1992. 

Now Congress is being blackmailed into bailing this plan out by 
taxing companies that have no current connection with the bitu- 
minous coal industry. It is as if Congress is a gang mugging an in- 
nocent passerby and justifying it by saying, well, our family and 
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friends are hungry. Mr. Pickle’s complete comments are attached to 
our printed testimony and I strongly urge you to read every bit of 
it. 

By deciding to assign this obligation to Lone Star Steel without 
good reason or logic, the government caused an unanticipated drain 
on our funds and necessitated the establishment of a $11 million 
reserve to cover this imposed liability straight out of cash flow. It 
was hard, and it hurt us severely. Worst of all, it hurt our people. 

These takings represent 40 cents an hour for every one of our 
active employees. F^t another way, these takings add $2 a ton to 
our cost of all pipe we ship, and nowadays it means a lot of pipe 
we do not ship due to being no longer competitive. It is especially 
true for exports. When it comes to transferring funds to another in- 
dustry mandated solely by government fiat, we not only cannot af- 
ford it, but we are confident that the courts some day will uphold 
our contention that this 1992 act is illegal and it is unconstitu- 
tional. 

Thirty-two months ago Congress acted quickly, and in so doing 
has harmed a class of American businesses now known as reach- 
backs. This was done with no hearings, no comments, no consider- 
ation to the harm done. The act of 1992 is bad legislation at its 
worst and, again, as Mr. Pickle described it, “I believe that the coal 
provision is a travesty of justice, an embarrassment to the Con- 
gress and we should never let ourselves be put in this comer 
again.” 

Now the facts are evident. Will Congress be just as quick to stop 
our bleeding and heal our wounds? Lone Star Steel asks to be re- 
lieved of this undeserved burden of being forced to pay someone 
else’s bills. 

Thank you for the opportunity to plead our case today. 

[The prepared statement and attachment follow]: 
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STATEMENT OF JIM CHENOWETH 
OF LONE STAR STEEL COMPANY 

UXOTED STATES BOUSE OP REPRESENTATIVES 
SUBCOMMITTEE ON OVERSIGHT 
TbnrsdMy, 22, 1995 


Good morning, Madam Chairwoman. Thank you for this opportunity to tell the shocking story of what 
the Coal Industry Retiree Health Benefit Aa of 1992 has done to Lone Star Steel Company and the good 
men and women who work there. 

Lone Star is a fully integrated steel rrult tn a town in Northeast Texas of the same name. It’s a nice town 
and we think we have a pretty nice company. We are ^le to produce a million tons of steel per year. We 
convert virtually all of our steel ather into pipe used in oil and gas wells, or into tubes used in the 
American industrial equipment, transportation equipment and automotive industries. 

Lone Star Steel was founded during World War U as a defense manufacturer. Coal was a necessity in the 
steel-maldng process then. But modem technology changed that long ago. We haven’t needed coal at 
Lone Star since new electric furnaces replaced old blast furnaces and open hearth furnaces many years ago. 

Lone Star Steel ceased coal mifting in 1963 when President Clinton was still in high school! Lone Star 
has not had a coal miner on its payroll in 32 years. Not one. 

Lone Star Steel has never been a member of the BitumincHis Coal Operators Association. Since at least as 
far back as 1963, we have not signed a coal miners* umon agreement, a health care agreement or a pension 
agreement. Not one. 

That didn’t seem to matter to the Congress, however, when it passed the Coal Industry Retiree Health 
Benefit Act of 1992 and ordered us to begin paying $69,561.02 per month into this union retiree healthcare 
fund. Madam Chairwoman, we do not have that kind of money sitting around Lone Star, ready to ship off 
to Washington. We consider what the Congress has done an illegal taking, unjustly and unnecessarily 
confiscating our assets without a moral or ethical right, much less a legal ri^t. Already a federal district 
court has held this act as an illegal taking and is therefore unconstitutional. 

Our recently retired Congressman from Texas, Jake Pickle, the past chairman of this subcommittee, 
described the egregiousness of this act far better than I ever could. Allow me to quote briefly from his 
statement to this subcommittee in October 1992. (QUOTE) 

“Simply put, the nune workers and the bituminous coal operators agreed decades ago to establish a health 
plan that would be paid for by all who mined coal in the eastern United States. As long as ‘coal was king’ 
this agreement worked reasonably well.” 

Mr. Pickle went on (QUOTE), “Unfortunately, the coal industry changed dramatically. Today, the eastern 
states’ coal industry is dominated by two foreign owmed companies. About four years ago the coal 
operators decided that they were no longer going to live up to their responsibility to pay for the health 
benefit plan. And so they reduced their contributions, and the plan today faces insolvency.” 

Then Mr. Pickle emphasized (QUOTE), “Now congress is being blackmailed into baiting tUs plan out by 
taxing companies that have no current connection with the bituminous coal industry. It is as if Congress is 
a gang, mug^ng an innocent passerby, and justifying it by saying *Our family and friends are hungry’.” 

By deciding to assign this obligation to Lone Star Steel without good reason or logic, the government 
caused an unanticipated drain on our funds, and necessitated the establishment of an $1 1 million reserve to 
cover this imposed liability It has hurt us and hurt us severely. Worst of all, it has hurt our people. These 
takings represent 40 cents for every hour worked by our active employees. Also think of the huge ripple 
effect a 40 cents per hour pay raise would have on the local economy. Put another way. these takings add 
$2 per ton to our cost for all pipe we ship. Often it means pipe we don’t ship beewse we no longer are 
competitive. This is especially true for exports. These takings are threatening our economic viability and 
severely limiting our global competitiveness. ' 
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Now, Kfr. Pidde continued, and (QUOTE). **We can aU be sympathetic to the plight of the mine workers, 
but their benefits should be paid by the coal companies, not everyone else. Why are we kow-towng to 
these huge foreign owned companies? It was their cut throat business practices foat drove the domestic 
coal companies out of busness. And now we bul thm out? We let them escape thdr obligations while 
they ship their |»t>fits overseas. We should be ashamed,** he told the committee. 

Let me further descrfoe how Lone Star Steel has been impacted by this act. 

Lone Star Sted Company in 1994 had annual revenues of $3S0 million and ISOO employees with 
approximatdy half of them members of the United Steel Workers Union. We are leaders m the 
maiicetplace of eneigy industry tutmlars and automotive industry tubulars. We have recdved the “E Stai^ 
award for excdlence in ejqKiiting our products into more than 60 foreign countries. 

The ener^ boom of the 70’s ended in a bust in the SO’s and Lone Star Steel was forced to cut 5,000 jobs. 
Revenues dropped fix}m SI billion to S200 million. We finally were driven into Chapter 1 1 and, in sli^tly 
less than two years. L(Mie Star reorganized. We paid our ^editors in cash of 84 cents on the dollar. Now 
in the 1 990*s we are slovdy recovering. We are paying our bills. Our business has become marginally 
profitable again. We are investing heavily in environmental protection. We are leaders in environmental 
management. We are a leader in recycling of ferrous scrap and other materials. 

But when it comes to transforring fiinds to the government due solely by government fiat, we not only 
cannot afiford that, but we are confident the courts will someday uphold our contention that the Coal 
Industry Retiree Heahh Benefit Act of 1992 is illegal and unconstitutional. 

In a note of prophesy. Mr. Pickle added (QUOTED ^^Let me also warn my colleagues, you have not heard 
the last of this issue. I tell you, we are setting a precedent today that will come bade to haunt us. Today, 
we are bailing out the mine workers’ plan, uid letting the mine operators have a windfall. Who will bt 
next? WUl h be the sted industry? The airlines? Tire and rubber companies? Or perhaps h will be the 
auto industry?** . .. Finally, he stated, “I believe that the coal provision Is a travesty of justice and an 
embarrassrrtent to the Cof^ress We should never let ourselves be put in this comer again.” 

In October 1992, Mr. Pickle warned this committee that the talk of the fund going under was bogus, and 
sure enou£^ today we see this fund is awadi in cash. The actual fact is that the miners* union did not need 
the mon^ that was taken freun companies like Lone St«r Steel. 

Why then is Congress fordng us to continue to further bloat the Fund *s glutted surpluses? 

Another question more basic is why should the Congress even be involved at all in the micro-management 
of a non-goven w ient heahheare fond, directly interfering with a collective bargaining process which was 
working? 

Tlurty-two months i^. the Congress acted quickly to severely harm a class of American businesses now 
known as ’^Readibacks”. This was done with no hearings, no comments, no conaderation to the harm 
done. The Coal Industry Health B^iefit Act of 1992 is bad legislation at its worst. Now that the fiicts are 
evidoit, will Congress incase be just as quick to stop our ble^ng and heal our wminds? Lone Star Steel 
asks to be rdieved of this undeserved burden of b^g forced to pay someone dse’s bills. I thank you for 
the opportunity to plead our case today. 
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KEMARKS OF COSGRESSMAN J.J. PICKLE 
BEFORE THE HOUSE fFA VS AND MEANS COMMITTEE 
OCTOBERS, 1992 

Mr. Speaker, I rise tod^ in $iq)poft ctf the energy bill. ! support this bill because it includes important incentives for solar 
energy and much needed reliefforind^iendentproducen who explore and devek^ energy suj^lies. Andi’mc^edally 
pleased about new inmitives for expanding our use of alternative fuels, like compressed natu^ gas. Alternative fuels will 
not only help curb our imports of petrolAUtt, but will also improve our environment by cutting down on harmful emissions. 
These are all good, and vital pieces to our national energy strategy. 

BtU there is one part of this bUl which is d^kxable, and that is the bituminous coal health benefit bailout Mr. Speaker, this 
bailout as well intended as it m^ be. is a terrible injusdoe. and sets a precedent in the area of emplc^ benefits that we will 
ail Live to regret. 

Simply put the mine workers and the bituminous ooai operuors agreed decades ago to esudrlish a health plan that would be 
paid for by all who mined coal in the eastern United States. As kmg as “coal was king“ this agreement woriced reasonably 
well. Unfortunately, the coal industry has changed dramatically. Today the eastern states coal industry is dominated by two 
foreign owned companies and the number ofmJners has drastically dedined. About four years ago. tbe coal operators 
decided that th^ were no longer going to live up to their lesponsibili^ to pay for the health benefit jdan. And so tb^ 
reduced their contributions m the plan, and the plan today faces insoKency. And now the Congress is being blackmailed into 
bailing this plan out by taxing companies that have no current connection with the bituminous coal industry. 

Mr. Speaker, we should not do thisi Itiswrongf Tt is aa tf we a» « areas gi>ng mu g gin g an innneent pfltteiby, and jaflitying 
it by saying that our family and friends are hungry. We should stidt to the original agreement and force ttxise companies who 
are mining eastern coal to meet their obligations. We can all be sympathetic to the plight of the mine workers, mai^ of 
whom are elderly and in ill health. But these benefits should be i»id 1^ tbe coal companies, not everyone else. Wl^ are we 
kowtowing to tb^ huge foreign owned coal companies? Why ire we raising taxes on domesiic energy companies to pad the 
profits of these foreign profiteers? It was their cut throat business practices that drove the domestic coal companies out of 
business, and now we bail them out We let them escape Utdr obligations and ship their pitots overseas. We should be 
ashamed! 

Let me also warn my colleagues, you have not heard the last of this issue. We pay for this bailout by taxing any company or 
its successor which ever had any connection with mining coal under the BCOA agre em ent We have no idea who all these 
companies are. There will now be a rush to trade them down and tell ihgm that ihqr will have to pay millions of dollars a 
year into this health plan over which they have no control. Some will be forced into bankruptcy, others will be forced to lay 
off workers. And th^ will blame you and me, and Uiey will be ri^ So plan today what you will tell them, it won’t be easy. 

Finally, 1 tell you that we are setting a precedent today that will come back to haunt us. Tod^ we are bailing out the mine 
workers plan and letting the mine cfxrators have a wind&ll. Who will be next? Will it be the steel industry? Tbe airiines? 
Tire and rubber companies? Perhaps it will be the auto industry? I tcU you right now that there is good reason to believe thM 
the steel industry is already making plans to get a simibr baikxn. 

The men^ien should know that our defined benefit pension plans, which are guaranteed ty the Pension Benefit Guaren^ 
Corporation, are underfunded by over $40 billion dollars. Some of the largest companies in America have deliberately chosen 
to wdeifund their plans by t^ons of doUais. And, when I raise this issue no one wants to talk dxMt it Tbe companies 
refiise to appear before the Oversight StAcommittee. I am accused of frightening pe^Ie and undemiining confided in our 
pension system. I do not want to Mghten anybody. Bid we must insist that companies that make benefit promises keep their 
promises. 

At the same time the ocher Body was hatching this plan to bail out tbe coal health plan, it balked at adopcing a proposal to 
make conqranies properly fund their pension plans. It seems incoovesient to pressure compenies to ke^ their pmision 
promises. There are always a thousand excuses for putting this responsibility off to a later day. But the later day atwqv 
comes. For tbe coal indusby it comes today and we have cboaen to rob Peter to pay Paul. Who will we h^o^ when the time 
comes tobail out the rest ofourieciiefnent system? Every company that has ever sponsored a pension plan or ever intends to 
should adc that question. Because today we are telling the world t^ if you play by the rules and meet your le^nsil^ties 
you pay the pen^, and the sharp c^ieratiKS who run and hide go free. 

Mr. Speaker on balance this is a good bilL It would be better ifwe had stood our ground and held the coal operators to their 
own promises. This provision to make other companies p^ the coal industry’s bills itjust a selfish regional request The 
other body has caved in to this blackmail by three or four k^ senators. We can all agree to protect the miners’ benefits, but 
we should have agreed to make the mine owners and operaors pay. I. for one, was willing to do so. However, I am not 
willing to blodc this entire 1^ for (his one rcasoa But I belkvc (bat tbe coal Revision is a trevesfy of justice and an 
erobairassment to tbe Congress. We should never let ourselves be put in this coiner again. 
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Chairman JOHNSON. Thank you very much, Mr. Chenoweth. 
Your testimony is a stark reminder that the words in the pediment 
of the Supreme Court are indeed difficult to realize. I used to walk 
to work past the Supreme Court building every day and on the 
pediment it reads, “equal justice under law.” It is very hard to 
write the law so that there is equal justice and the injustice that 
is imposed on your company by this law is really appalling. 

I am going to yield the chair to my colleague, Mr. Portman from 
Ohio — he has voted and I have not. I will be back shortly and he 
will take over. I think hearing from the companies has been very 
useful to us. We will finish the panel, have questions and then 
have a short recess before the next panel so those of you serving 
on the next panel might want to get a bite of lunch. 

Mr. Portman [presiding]. Thank you, gentlemen, and apologies 
for the inconveniences. I left about 10 minutes ago to offer an 
amendment on the House floor and I learned that we now have two 
additional procedural motions before that. I appreciate your 
patience. 

Mr. Faltis. 

STATEMENT OF JOHN FALTIS, PRESIDENT, ANKER ENERGY 
CORP., MORGANTOWN, WEST VIRGINIA 

Mr. Faltis. Distinguished Members of the House Subcommittee, 
thank you for the opportunity to testify. I am John Faltis, presi- 
dent of Anker Energy Corp. I am here today on my own behalf. I 
am anxious to tell you about how my company is affected by the 
Coal Industry Retiree Health Benefit Act, because as it stands, the 
act unfairly puts Anker Energy at a competitive disadvantage with 
large BCOA companies. 

It is no coincidence that the large BCOA companies spent a great 
deal of time and money getting the act passed. There is no question 
that the miners should receive the retiree health benefits as prom- 
ised. However, imder the act, companies like mine, companies who 
never promised to pay the benefits, and who never had representa- 
tives in a position to affect management of the retiree health funds 
are now forced to pay for an unfair share of those benefits, while 
the largest coal companies, the ones who fought so hard to pass 
this act in the first place, reap huge windfalls. 

Anker is a medium-sized. West Virginia-based coal company with 
offices and operations in Connecticut, Maryland, Kentucky, 
Indiana, Oklahoma and Pennsylvania. 

We supply our coal to customers in 14 States, including 
Connecticut, New Jersey, New York, Ohio, Maryland and Missouri. 
Two of our affiliates had only limited periods of employment under 
UMWA coal wage agreements. 

In both cases the miners were employed for only a fraction of 
their mining careers. However, the act is forcing Anker to pay full 
lifetime retiree and dependent health benefits. This is unfair, espe- 
cially since the BCOA companies we compete with receive a wind- 
fall of hundreds of millions of dollars under the act, giving them 
an unfair advantage in the marketplace. 

The bottom line is this act has put at risk my 600 employees and 
put at risk hundreds of additional contractors and other people 
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that rely on our business to survive. It has put their job security 
and their benefits at risk as well. 

Anker has been assimed liability under the act two ways. First, 
20 years ago, one of Anker’s affiliates. King Knob Coal Co., 
operated as a contract miner for a BCOA member company, one of 
the largest coal companies in the world. Under the contract mining 
arrangement, the BCOA company owned the coal reserves and 
King Knob mined the coal. King Knob is required by the BCOA 
company to sign a coal wage agreement and use only union work- 
ers to mine the coal. 

Unlike many contract mining arrangements, it was the BCOA 
company and not King Knob that was liable to pay the health 
benefits for the miners employed at the operation. 

In the early eighties, the BCOA company unilaterally terminated 
its contract with King Knob, causing the layoff of most of the 
miners. Briefly, King Knob later took over the mine to complete 
reclamation required by law, rehiring some of the workers for a 
short period. Under the reach-back provision of the act. Anker will 
be asked to pay the liability that the large BCOA company dumped 
on us. 

Anker has another very limited relationship with union workers. 
Over a 6-month period in the late seventies an Anker affiliate 
purchased the stock of Reliable Coal Co., a small, insolvent 
UMWA-organized company. Reliable was about to lay off its 200 
workers when it became an affiliate of Anker. 

Unfortunately, market conditions forced the mine to close after 
only 6 months and the Reliable miners were laid off. Under the act 
Anker is solely liable for the lifetime retiree health benefits of the 
former Reliable miners and their families, as well as a portion of 
the retiree health benefit costs of unassigned miners. 

To bring this inequity into focus, the Reliable miners worked in 
the mines for more than 20 years. An Anker affiliate employed 
them for only 6 months, one-fortieth of their work life, but Anker 
must foot the bill for all in lifetime retiree health benefits and that 
of their families as well. 

Ladies and gentlemen, this amounts to a huge retroactive 
payment for the few hours these Reliable miners were employed. 
Clearly this imposes a severe and unfair burden on Anker. 

As a result of the act. Anker has been informed by the combined 
fund that it can anticipate 220 assignees for a one-time cost of $1.2 
million and an annual cost of $500,000. These are huge costs for 
my company to bear, especially as they were not bargained for, 
were not anticipated, and have no relationship to any revenue- 
producing operation of my company. Again, costs like these jeop- 
ardize the jobs of my 600 active employees and the many others 
that depend on our company. 
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In closing, I ask you to help my company and its employees by 
removing the unintended inequities caused by the act and provid- 
ing for a more evenhanded allocation of retiree health benefit 
liability. Undoubtedly, proposals such as H.R. 1370 will alleviate 
some of these burdens, but to be truly fair, these costs must be 
borne by those BCOA companies that reap the benefits of long-term 
labor agreements while having market dominance. Action or inac- 
tion on this act could mean the difference between survival and 
insolvency for Anker and many other companies. Thank you. 

[The prepared statement follows:] 
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STATEMENT OF JOHN FALHS 
PRESIDENT OF ANKER ETCRGY CORPORATION 


IHTBODUCTIOa 

Thank you for the ^^>ortunity to present the views of Anker 
Energy Corporation regarding the Coal Industry Retiree Health Benefit 
Act ("the Act"). Anker Energy is a related person to a "reachback 
company". A reachback coag^any is a cospa ny which was not signatory to 
a contract with the tnoCA in but was signatory to a HHilA contract 
at some tine since 1950 and employed at least two HNMA miners for at 
least one day. Under the Act, such coapanies are assigned liability 
to the "COTbined Fund" created by the Act not only for the health 
benefits of miners they employed, but also for a percentage of the 
benefit costs of miners tdiose e^loyers are no longer in business. 

Anker Energy never signed a union contract. But the Act contains 
a "related person* clause, idiich provides that if a former eq>loyer is 
insolvent or no longer in busings, coapanies related to the former 
employer (such as its parent or its soling corporations) will be 
liedsle for the former employer *s retiree health benefit costs. The 
reachback provision, together with the related person provision, 
burdens operators liJce Anker Energy with onerous and unfair liability 
for the health benefits of persons with little or no connection to the 
operator. Reachback operators are forced to pay benefits that they 
never contracted to provide. 

The fundamental goal of the Act is to ensure that these miners 
receive adequate retiree health benefits. Anker Energy wishes to 
contribute to this goal, and is willing to pay its fair share of the 
costs of these benefits. However, AnJcer Energy believes that the 
disproportionate and unfair iapact of the Act in its present state, 
not only ovei^urdens coal companies that had limited union 
involvement, but negatively i^>acts the livelihood of its workers. 

Anker Energy is a West Virginia coal cogq>any that provides coal 
to customers in 14 states. In its 20 years of business, Aidcer Energy 
affiliates had only two limited periods of employment under the UMWA 
coal wage agreements. The first occurred in the late 1970s when an 
Anker Energy affiliate, acquired and unsuccessfully tried to 
revitalize a mine owned by an insolvent unionized operator. This 
involvement lasted only 6 months. The second occurred in the early 
1980s when another Anker Energy affiliate acquired a coal nine from 
one of the largest members of the Bituminous Coal Operators 
Association ("BCOA"), and operated it for only 4 years. 

In both cases. Anker Energy affiliates employed the miners for 
only a fraction of their mining careers; they worked the bulk of their 
careers for someone else. But in both cases, the Act forces Anker 
Energy to pay full lifetime retiree health benefits to these miners 
and their dependents', as well as a portion of the retiree health 
benefit costs of unassigned miners and beneficiaries, resulting in a 
disproportionate and unfair burden on Anker. 

Anker Energy co^Tetes with large BCOA compimies that are 
receiving a substantial cost savings as a result of the Act. Even the 
BCOA has estimated annual savings to its members in excess of $100 
million. As a result. Anker Energy is placed at a coiQ>etitive 
disadvantage. The coiq>etitive disadvantage is especially severe 
because Anker Energy sells coal in the spot market %diere BCOA 
companies traditionally sell coal at lower prices. This crai^tltive 
disadvantage has serious i^lications for Anker Energy and the over 
600 West Virginians it eiqiloys. While the Act raises Anker Energy's 
per-ton cost of producing coal, it lowers the per-ton cost of Anker 
Energy's BCOA conqpetitors — clearly not the original intent of the 
Act. 


Anker Energy supports proposals for alleviating the Act's burdens 
for all coal operators, such as B.R. 1370, but it believes that bill 
would better serve its purpose if it rectified the disproportionate 
effects of the Act. Full relief would exempt from the Act coal 
producers ^ose union activities have been liadted. As it stands, the 
bill reduces premiums based in proportion to an operator's assigned 
beneficiaries as a percentage of all assigned beneficiaries. Even 
though this helps reachback operators co^;>ete with companies that rely 
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boavlly on union raployaont, it Bakos no apacial provisions for ths 
rsachback opsrators vho bavs suf farad tba most undar tha Act. Tha 
unfair conpatitiva advantaga that tha Act gava to tha largar oparators 
vhan tha Act was passad will not ba raaovad. 

A Comp^aj should not ba assassad liability as a xralatad parson** vhan 
tha sonars vara a^loyad by tha company lass than ona yaar. 

In tha lata 1970 'a, an affiliata of AnJcar Snargy purchasad tha 
stock of Raliabla Coal Company, a small, insolvant UKWA-organizad coal 
company. Ankar Energy intandad to turn tha company around by ra- 
tooling Raliabla's facilities to mine metallurgical coal ** a highly 
conpatitiva business where coal prices are established in tha world 
market. Ankar Energy borrowed large suns of money and invested it in 
tha mine, intending to sell metallurgical coal at a price high enough 
to service tha debt. However, Ankar Energy's cost of borrowing 
slcyrockatad whan interest rates climbed eU»ova 20 percent, and its 
expected revenues plummeted vhan tha price of metallurgical coal 
dropped, making it iApoasibla to continue the operation without losing 
tha entire company. Market conditions forced Anker Energy to close 
tha mine after only 6 months. It is worth emphasizing that the 
Reliable miners were laid off because of unavoidable market forces, 
not ]»ecause of union affiliation. 

Under the Act, Anker Energy is considered a related party to 
Reliable, the last employer of these miners to have signed a coal wage 
agreement. Therefore, even though Anker Energy's controlled group 
employed Reliable's miners for only 6 months, the Act holds Anker 
Energy solely liable for the lifetime retiree health benefits of 50 
former miners of Reliable and every mexober of their families, as well 
as a portion of the lifetime retiree health benefit costs of 
unassigned beneficiaries. The 50 Reliable miners worked in the mines 
for more than 20 years. The Anker affiliate employed them for only 6 
months. Yet Anker must foot the bill for all of their lifetime 
retiree health benefits, and that of their families. In other words, 
they worked for an Anker affiliate for less than l/40th of their work 
life, but Anker must pay 100% of their benefits and the benefits of 
their families. Clearly, this imposes an unfair burden on Anker. 

The Act should be amended to protect companies that have employed 
miners for short periods of time from being held liable for lifetime 
health benefits earned through years of employment with other coal 
operators. 

Contract miners should not be liable under the reachbaok provision for 
the health benefits of retirees vho were employed in a contract mining 
arrangement. 

Coal mining operations often involve a bifurcation of rights, 
with one company owning the economic rights to the coal reserves (the 
"contracting company") and another company (the "contract miner") 
performing the mining under contract for the benefit of the 
contracting company. In certain circumstances, the reachback 
provision of the Act has the effect of unfairly allocating liability 
for retiree health benefits to contract miners rather than to the 
contracting company. 

One of Anker Energy's affiliates, Xing Knob Coal Company ("King 
Knob"), operated as a contract miner for one of the largest coal 
coopanies in the United states. The contracting company is a BCOA 
company and a member of the BCOA team that negotiates the coal wage 
agreements. As a condition of its contract mining relationship with 
this large contracting company. King Knob was required to sign a coal 
wage agreement and use only union workers to mine the coal. Under the 
mining agreement, the contracting company, met King Xaob, was required 
to pay the health benefit contributions for the miners employed by 
Xing Knob on the contracting company's behalf. This arrangement 
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continued for 15 years, at which ties the contracting coi^>any 
unilaterally terminated its contract with Xing lOiob, causing the 
layoff of most of the miners. King Knob later acquired the reserves 
from the contracting coiq>any, hired bade some of the laid off miners, 
and over the next 4 years mined out the remaining reserves and closed 
down the mine. 

Under the reachback provision of the Act, however, even though 
the contracting coiq»any (i) effectively employed these miners for 15 
out of the 19 years coal was extracted from this mine, (ii) was 
contractually obligated to pay all miner health benefits during t^e 15 
years, and (ill) caused the layoff of these miners %dien it 
unilaterally terminated the contract, the Combined Fund has assigned 
it none of the liability for the retiree health benefits. Instead, 
the Combined Fund has required King Knd> to pay all the retiree health 
benefits of the miners eiq>loyed by the operation, the health benefits 
of their dependents, and a portion of the retiree health benefit costs 
of unassigned beneficiaries. 

To rectify this inequity, the reachbadc provision of the Act 
should be modified in the context of a contracting c<nq»any/contract 
miner relationship so that upon termination of a mining contract by a 
contracting coiqtany, the retiree health benefits of miners %ffao were 
laid off as a result of the contract termination are attributable to 
the contracting coiq>any rather than the contract miner. 

COMCLUSIOH 

In closing, we ask this subcommittee to review the Act and the 
inequity it has created in its atteiq>t to protect miner's benefits. 
He support efforts to reform the Act, such as H.R. 1370, ^ich would 
rebate surplus assets to all entities paying into the Cc»bined Fund. 
But to be truly fair, reform should provide for a more equitable 
allocation of retiree health benefit liability than that provided by 
the Act. These changes could mean the difference between survival and 
insolvency for many coal companies. 
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Mr. PORTMAN. Thank you. John B. Patton, president of Davon 
Inc., Columbus, Ohio is recognized. 

STATEMENT OF JOHN B. PATTON, PRESIDENT, DAVON INC., 
COLUMBUS, OHIO 

Mr. Patton. Distinguished Members of the Committee, thank 
you for asking me to testify. I am John Patton. I am the owner and 
president of Davon Inc., an Ohio business. We manufacture and 
deliver ready-mixed concrete products and mine and process lime- 
stone, sand and gravel. We employ 275 people, with excellent 
wages and benefits in the high unemplo 5 Tnent areas of south 
central Ohio. Many of our employees are represented by the 
International Union of Operating Engineers. The union has ac- 
tively supported us in seeking relief from the 1992 coal act. 

There are three groups of companies affected by this legislation 
and the differences between them are significant. The first group 
is the post- 1988 companies, those in the coal business after 1988, 
including the current members of the BCOA. 

The second group is the reach-back companies, those in the coal 
business from 1978 through 1988. The third group is the super 
reach-back companies, those who left the coal business before 1978. 
Davon is a super reach-back company. 

Please review the summary chronology attached to my written 
testimony, which shows there is absolutely no connection between 
super reach-back companies, including Davon, and the alleged 
problems that Congress sought to address in the 1992 coal act. 

Davon’s predecessor, the New York Coal Co., sold all of its coal 
mining interest in 1954. I would like to repeat, in 1954. We have 
in no way been affiliated with the coal business since then. Davon 
was formed in the late fifties after my family purchased the stock 
of the New York Coal Co., then a Maine corporation. They renamed 
the company and reincorporated it into Ohio. So, Davon has never 
been in the coal business. 

Let’s focus on 1978, a crucial year as it relates to Davon and the 
1992 coal act. In 1978, the year the UMWA retirees were promised 
lifetime benefits at the bargaining table by all companies then in 
the coal business; 1978, the year singled out to delineate the super 
reach-back companies from the reach-back companies; 1978, the 
Coal Commission report which led to this act recommended only 
applying the act to the post-1978 companies. The commission 
would not have included Davon and other super reach-backs; 1978, 
Davon and Templeton, who you will hear from in the next panel, 
had been out of the coal business for 24 years. 

The act does not even generate significant revenues from super 
reach-backs. They represent only about $10.8 million or no more 
than 3 percent of anticipated fund revenues, which is insignificant 
to the fiind’s revenue from other sources or its surplus, which is 
well over $100 million. 

Super reach-backs should be excluded before battle lines are 
drawn over the amount of the surplus and what, if any, other 
changes should be made to the act. 

They should be exempt because it is wrong to include them in 
the first place, not because there may now be a surplus. A super 
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reach-back exemption should not be contingent upon any specific 
level of surplus. 

Miners were promised benefits and they should get them, but 
those who promised the benefits should pay for them. If it were not 
for this law, the BCOA and others would have to pay these health 
insurance premiiuns, as they promised to do in collective bargain- 
ing. 

This brings us to the true effect of this law. The act, without any 
conceivable justification, takes our money and uses it to pay for an 
obligation of the BCOA and others. 

The 1992 coal act ha s cost Davon over $800,000. It has drained 
capital from our company and cost us jobs. The proposed Myers- 
Hancock bill does not give super reach-backs the complete exemp- 
tion they deserve. It treats us like other reach-back companies. We 
are not like them. We were long gone in the coal industry when 
retiree health benefits were promised in 1978. 

A mistake has been made. Remember 1978. Honor it as a legiti- 
mate cutoff date and please exempt all super reach-backs from this 
legislation. We do not belong in it. 

[The prepared statement follows]: 
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TESTIMONY OF JOHN B. PATTON 
TBESIDENT OF DAVON INC. OF COLOMBUS, OHIO 
BEFORE THE SUBCOMMITTEE ON OVERSIGHT. 

COMMITTEE ON WAYS AND MEANS, 
UNTTED STATES HOUSE OF REPRESENTATIVES 
Wishinftaii, D.C., JuBe 22, 1995 


Gcxxi morning Madam Chairman and members of the subcommittee. Thank you for 
inviting me to testify. 

I am the owner and president of Davon, an Ohio business. We manu&cture and driver 
ready-mix concrete products and mine and process limestone, sand and gravel. We employ 27S 
people, with excell^ wages and benefits, in the high unemployment areas of south central 
Ohio. Many of our employees are rqtresented by the International Union of Operating 
Engineers. The union has actively supported os in seeking relief from the 1992 Coal Act. 

There are three groups of companies affected by this legislation and the differences 
between them are significant: 

1) Post-19S8 companies! those in the coal business after 1988, including the current 
members of the BCOA; 

2) "Reachback* companies: those in the coal business from 1978 through 1988; and 

3) "SUPER* Reachback* companies; those who left the coal business before 1978; Davon 
is a SUPER Reachback company. 

Please review the summary chronology attached to my written testimony which shows 
there is absolutely no connection between SUPER Reachback companies, including Davon, and 
the alleged problems that Congress sought to address in the 1992 Coal Act. 

Devon's predecessor. New York Coal Company, sold all of its coal mining inteicst in 
1934. We have in no way been affiliated with the coal business since then. Davon was formed 
in the iate 19S0's after my fiunily purchased stock of the New York Coal Company, then Maine 
corporation. They re-named the company and re-incoiporated in into Ohio. So, 

DAVON HAS NEVER BEEN IN THE COAL BUSINESS. 

Let’s focus on 1978, a crucial year as it relates to Davon and the 1992 Coal Act. 

1978: the year UMWA retirees were promised lifetime benefits at the bargaining table by all 
companies then in the coal busioess. 

1978: the year singled out to delineate the SUPER Reachback companies ftom Reachback 
companies. 

1978: The Coal Commission report, which lead to this Act, recommended only tgrplying the 
Act to the post-1978 companies; the Commission would not have includ^ Davon Iiu. 
and other SUPER Reachtneks. 

1978: Davon (and Tempdeton) had been out of the coal business for 24 years. 

The Act does not even generate significant revenue from SUPER Reachbacks. They 
represent only about $10.8 million, or no more than 3* of anticipated fund revenues, which is 
insignificant to the Fund’s revenue from odier sources, or its surplus which is well over $100 
million. 
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SUPER Readibacks dioiild be cxdaded BEFORE bolBe lines are diawn over the amount 
of the surplus and ^^lat, if any, other changes should be made to die Act. They should be 
exempt because it was wiung to inchide them in die fint place, not because there may now be 
a surplus. A SUPER Rcadiback exenqakn diould not be contingent on any ^lecific levd of 
surplus. 

hfiners were promised benefits and should get them. But those wbo promised the 
benefits should pay for them, not SUPER Readihartr companies. Ifit were not fmdiis law, the 
BCOA and odiers would have to pay dieae health ins uran ce pfamums, as di^ promised to do 
in collective bargaining. TUs tongs us to the line effect of this law. The Act, without any 
conceivable justificatioo, our money and uaes it to pay for an obligation of the BCOA and 
others. The 1992 Coal Act has cost Davon o¥er $800,000. It has drained cajntal from our 
company and cost jobs. 

The proposed Myers Hancock Bill does not give SUPER Reachbacks die complete 
exemption they deserve. It treats us lilm odier Rearhbafir. coaqanies. We are sot like than! 
We were long gone from die Coal Tndnstry when retiree health hcsiefits were pnMnised in 1978. 

A mistake has been made. Rnnrmhfr 1978. Honor it as the legitimate cut off date and 
please exempt all SUfQt Readibacks from this We do not bdong in it! 
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Mr. PORTMAN. Thank you. 

Alan T. Law is recognized. 

STATEMENT OF ALAN T. LAW, PRESmENT, MOUNTAIN LAUREL 
RESOURCES COMPANY, MOUNT HOPE, WEST VIRGINIA 

Mr. Law. I am Alan Law, president of the Mountain Laurel 
Resources Co. Thank you, Mr. Chairman and Members of the 
Subcommittee for this opportunity to address you on an issue 
which is of utmost concern for me and my company. 

I am here to represent not only my company, but also all of those 
small reach-back companies whose corporate lives and in some 
cases personal livelihood have been destroyed by the coal act. 
Through a stock purchase, I acquired Mountain Laurel in 1992 
before the enactment of the coal act. 

In 1989, Mountain Laurel negotiated an agreement with trustees 
of the health and retirement funds for a full and complete settle- 
ment of our obligations to the funds at that time. 

I would like to quote from a letter dated July 25, 1989, whereby 
Mountain Laurel sent a letter to the fund expressing our condition 
on accepting the agreement. 

The UMWA health and retirements funds hereby release and discharge forever 
Mountain Laurel Resources Co. and its predecessor, the New River company, and 
all persons acting by, through or for said companies from any and all claims, com- 
plaints, liabilities, obligations, courses of action and demands of any kind whatso- 
ever, either currently pending against said companies or unasserted, known or un- 
known to the United Mine Workers of America health and retirement funds for and 
in consideration of the withdrawal of liabilities here and before set forth to be paid 
by Mountain Laurel Resources Co. 

Based on that agreement and what we thought was a valid and 
binding agreement, we proceeded to restructure our company. With 
only six employees, we were primarily interested in the property 
holdings for the recreational development potential and not in 
further development of its coal holdings. 

I had absolutely no interest in running a coal mining company 
and I have never employed a coal miner. For nearly a decade the 
coal activity of our company has been limited to the receipt of pas- 
sive income from coal leases. I first became aware of the magnitude 
of our potential disaster in mid- 1993 and my worst fears were con- 
firmed in October of that year when we received premium prop- 
erties for a total of 2,071 miners and dependents. 

The annual premiums assessed were in excess of $5.1 million, or 
five times the company’s current annual revenues. Obviously, this 
amount was beyond our financial capability, and all the more 
frightening was the IRS penalty of more than $200,000 per day if 
we failed to pay. I appealed to the new combined fund and to then 
Treasury Secretary Lloyd Bentsen for their urgent help, all to no 
avail. 

In testimony before your Committee in September 1993, I heard 
then-Assistant Secretary Leslie Samuels advise the members that 
while the administration could not support a bankruptcy exemption 
for companies which could not pay the premiums due, he was con- 
fident that companies could respond to their premium notices by 
asking the combined fund trustees for a stretched out payment 
schedule, and that this would be discretionary with the trustees. 



85 


I am here before you today to testify that based on my experi- 
ence, no such stretched out payment schedule is possible. Based on 
the conduct of the combined fund in my case, it appears that the 
trustees possess no such discretion whatsoever to enter into long- 
term pay out agreements. 

With our first $420,000 monthly premium due on November 25, 
1993, and with no response from the fund to our plea for help or 
assistance, we were forced to file for bankruptcy on November 19, 
1993. Unfortunately, our nightmare did not end with the filing of 
our petition for reorganization. 

Our initial assignment of beneficiaries was so inaccurate, many 
of our premiums were required to pay for benefits for the dead. Our 
assigned beneficiaries included my wife’s uncle, who died 16 years 
ago, and literally dozens of beneficiaries who are allegedly more 
than 100 years old. Other assigned beneficiaries only worked for 
the company for a matter of weeks, but that did not matter. They 
said if you once employed a miner under the UMWA agreement 
and are technically still in business and the miner has retired, you 
could be liable for a lifetime of benefits. 

So, Mountain Laurel was put into bankruptcy. Eighty-eight 
years’ worth of work proudly serving West Virginia and our 
Nation’s industrial sector down the drain. It is not enough to be 
put in bankruptcy, however. Lawyers for the combined fund con- 
tinue to hound me and my wife over every single company expendi- 
ture, including the company-provided health insurance policies for 
us. 

Every time we travel to Washington to plead for relief from this 
nightmare, every expense is challenged by their examiners. In their 
latest move, the trustees have threatened to sue me and my wife 
personally under some ultra ego theory for the total net present 
value of the liability, which is now to be estimated to be $40 mil- 
lion. Indeed, they have given me a copy of their proposed complaint 
to prove that they are serious. 

In the past months since going into bankruptcy, I have attended 
several meetings with Senator Rockefeller and even more meetings 
with his staff. I believe that they are honestly dismayed and con- 
cerned at the impact the coal act has had on companies like mine. 
However, no corrective legislation has yet been proposed that has 
been acceptable by all parties. 

Mr. Chairman, I applaud you. I know no one wants to revisit this 
enormously complex and contentious issue, but this problem needs 
fixing. If any form of relief is justified, is reasonable, is reasonable 
and is fair, it is relief for small reach-back companies who do not 
have the financial resources to meet their obligation imposed by 
the act. It is not that we just do not want to pay; we cannot. 

Small companies need relief and we need it now. We cannot wait. 
With your help in the coming months, we can prevent more 
Mountain Laurel bankruptcies this year. Thank you. 

[The prepared statement follows;] 
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CONGRESSIONAL STATEMENT 
OF 

ALANT. LAW 

1 am Alan Law, President of the Mountain Laurel Resources Company, Mt. 

Hope, West Virginia. Thank you. Madam Chairman and members of the subcommittee, 
for this opportunity to address you on an issue which is of the utmost concern for me 
and my company. 

I am here to represent not only my company but also all of those small reachback 
companies whose corporate lives and in some cases personal livelihood have been 
destroyed by The Coal Act. 

Through a stock purchase, I acquired Mountain Laurel^ in 1992 before the 
enactment of The Coal Act. I have never employed a miner. With only six employees, 
we were primarily interested in the property holdings for their recreational development 
potential and not in the further development of its coal holdings. I had absolutely no 
interest in running a coal mining company. For nearly a decade, the coal activity of our 
company has been limited to the receipt of passive income from coal leases. 

I first became aware of the magnitude of our potential disaster in mid 1993 and 
my worst fears were confirmed in October when we received premium notices for a total 
of 2.071 miners and dependents. The annual premiums assessed were in excess of S5.1 
million or five times the company’s current annual revenues. Obviously, this amount was 
beyond our financial capability — and all the more frightening was the IRS penalty of 
more than $200,000 per day if we failed to pay^ I appealed to the new Combined Fund 
and to then Treasury Secretary, Uoyd Bentsen, for their urgent help - all to no avail. 

In testimony before your full committee in October of 1993. I heard Assistant 
Secretary Leslie Samuels advise the members that while the Administration could not 
support a bankruptcy exemption for companies which could not pay the premiums due, 
he was confident that companies could respond to their premium notices "by asking the 
Combined Fund trustees for a stretched*out payment schedule" and that this would be 
‘'discretionary with the trustees.” 

I am here before you today to testify that based on my experience no such 
scretched'Out payment schedule is possible. Based on the conduct of the Combined 
Fund in my case, it appears that the trustees possess no such discretion whatsoever to 
enter into long-term payment agreements. 

With our first 5420,000 monthly premium due on November 25, 1993, and with no 
response from the Fund to our plea for help, we were forced to file for bankrupicyjjn 
November 19, 1993. Unfortunately, our nightmare did not end with the filing of our 
petition for reorganization. 

Our initial assignment of beneficiaries was so inaccurate, many of our premiums 
were required to pay for benefits for the dead. Our assigned beneficiaries included my 
wife’s uncle who died 16 years ago and literally dozens of beneficiaries who are allegedly 
more than 100 years old. Other assigned beneficiaries only worked for the company for 
a matter of weeks. But that didn’t matter. They said that if you once employed a miner 
under a UMW agreement and are teclmically "still in business,” you could be held liable 
for a lifetime of benefits. 


^ Mountain Laurel is the successor company to "The New River 
Company," historically one of the largest coal producing 
companies in West Virginia after its original founding in 1906. 
In the I960's New River was acquired by CSX Railroad and 
subsequently sold off during its reorganization. Subsequently 
due to changing domestic and world metallurgical coal markets, 
Mountain Laurel ceased coal production in 1985 and was 
restructured into a coal reserve holding and service 
organization. 
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So Mountain Laurel was put into bankruptcy. Eighty-eight years worth of work, 
proudly serving West Virginia and our nation's industrial sector, down the drain. 

It’s not enough to be put in bankruptcy, however, lasvycrs for the Combined Fund 
continue to hound me and my wife over every single company expenditure including the 
company- provided health insurance policies for us — every time we travel to Washington 
to "plead" for relief from this nightmare - every expense is challenged, by their 
examiners. In their latest move, the trustees have threatened to sue me and my wife 
personally under some sort of "alter ego" theory for the total net present value of the 
liability which is now estimated to be S40 million. Indeed they have given me a copy of 
their proposed complaint to prove that they arc serious. They now have my wife’s small, 
inactive landscaping firm, known as Mother Nature’s Designs, in their gunsights - when 
her firm only generated S5,000 in earnings some five years ago. 

In the past months since going into bankruptcy, 1 have also attended several 
meetings vnth Senator Rockefeller and even more meetings with his staff. I believe that 
they are honestly dismayed at the impact of The Coal Act has had on companies like 
mine, however, no corrective legislation has yet to be proposed to me. 

Madam Chairman - 1 applaud you. I know no one wants to revisit this 
enormously complex and contentious issue, but this problem needs fixing. Small 
companies need relief and we need it now. We just can’t wait. Only with your help in 
the coming months can we prevent more "Mountain Laurel" bankruptcies this year. 

Thank you. 
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Mr. PORTMAN. Thank you, Mr. Law, and I thank all the panelists 
for excellent testimony. Some of my colleagues will be coming back 
in a moment. 

The first question would apply to any of the companies rep- 
resented. Given the liabilities you have talked about, what kind of 
litigation have you proceeded with — I would imagine that the liti- 
gation might stem from the 1992 Act. Maybe we can just go down 
the line, Mr. Miercort, starting with you. Have you filed any law- 
suits subsequent to the 1992 Act? 

Mr. Meircort. We have filed a constitutional challenge against 
the act. It has been consolidated with some other companies’ chal- 
lenges as well. It is being heard by the Washington district court. 
The oral argument will be next week. I think someone earlier did 
mention that the Federal District Court in Pittsburgh recently did 
declare that in the Unity Realty Case that the act is indeed uncon- 
stitutional. 

Mr. PORTMAN. Do other companies have a different basis for 
litigation? 

Mr. Chenoweth. This is Rhys Best, chief executive officer of 
Lone Star Steel Co. I think he can answer that very directly. 

Mr. Best. He has worked so long on the problem. He has already 
retired from the company, so he is not familiar with our litigation. 
We filed a constitutional challenge in Texas in Federal Court and 
that is in discovery and preparation of papers. We are just filing 
responses to the requests from the various lawyers. It has not been 
set for hearing. 

Mr. PoRTMAN. And that also is on a constitutional basis? 

Mr. Best. Yes, it is. It is based as a constitutional challenge on 
Federal law on one case and the other challenge is that Lone Star 
filed for bankruptcy reorganization in June 1989 and was reorga- 
nized in May 1991, and so we do have a bankruptcy challenge, as 
well, under the Code. 

Mr. Faltis. We haven’t filed any suit or started any action yet. 
We are asking for relief, though, at least on an administrative 
basis because we do not feel we rightfully have the liabilities that 
are being imposed on us. 

Mr. PORTMAN. Mr. Patton? 

Mr. Patton. We have filed, again, a constitutionality issue. We 
have lost at the lower level. We are appealing. We made a very 
conscious decision when we began the litigation process to position 
this to go all the way to the Supreme Court if we could possibly 
get there, and that remains our intention today. We have also 
sought administrative relief from the SSA. 

Mr. PORTMAN. Mr. Patton, you mentioned in your testimony that 
your company has expended over $800,000 already in relation to 
the super reach-back status that you have in relation to the prob- 
lems before the Subcommittee today. 

Does that $800,000 include your legal fees that you have 
expended? 

Mr. Patton. Yes, sir, it does. 

Mr. PoRTMAN. Could you give us an estimate of what your legal 
fees have been to date? 

Mr. Patton. Approximately $330,000 to $350,000. 
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Mr. Law. Our company is in the reorganization process in the 
bankruptcy court. I might tell you that under the combined fund’s 
basic interpretation of this act, is that they consider these pre- 
miums or contributions to be a tax, and they consider them to be 
a necessary and actual expense of the estate that should be paid 
as an administrative expense. 

Certainly I do not hold this position and we will be filing chal- 
lenges to that assertion in the near future. But if it is considered 
to be an administrative expense and a tax, then filing for bank- 
ruptcy protects no one. It becomes a nondischargeable item and 
they dictate the terms of their settlement with you or perhaps de- 
stroy your company completely and try to press for liquidation. So, 
we are actively involved in litigation with them. 

Just last week we were served with some potential litigation 
where they want to lift the automatic status afforded by the bank- 
ruptcy court to proceed against my wife and I personally. So, it is 
an ongoing battle with us. 

Mr. PORTMAN. Thank you. I would like to relinquish the gavel 
and recognize the Chair of the Committee, Nancy Johnson, for 
questions. 

Chairman Johnson [presiding]. Have any of you challenged 
assignments made by the SSA of orphaned individuals? 

Mr. Meircort. Yes, Madam Chairman. We have challenged a 
number of the assignments. We had been assigned approximately 
1,300 beneficiaries in total and we have challenged approximately 
25 to 30 percent of them, on the order of 250. We have yet to hear 
one word from the administrative review. We have been told that 
ours is probably the last in the pile. 

Chairman Johnson. How long ago did you challenge? 

Mr. Miercort. This was several years ago; within the time- 
frames required by the act. 

Chairman JOHNSON. And are you pa 3 dng for that 30 percent at 
this time? 

Mr. Meircort. Yes, ma’am, we are. 

Chairman JOHNSON. If they reallocate them, will you be reim- 
bursed? 

Mr. Meircort. It is my understanding that we will be if they are 
inappropriately allocated. 

Chairman Johnson. And what does it cost you to challenge? 

Mr. Miercort. The administrative cost of the challenge is prob- 
ably in the tens of thousands of dollars for staff time and other 
work. 

Chairman JOHNSON. Millions? 

Mr. Meircort. Thousands. In terms of the challenge, that itself 
is just staff time. In terms of our answer to Mr. Portman’s earlier 
question, we have spent on the order of half a million dollars on 
our legal challenge. 

If possible, I would like to add one other comment regarding the 
legal challenge. I think it goes to a point that was made by one of 
the other members of this panel. The president of Davon made the 
point that there were lifetime benefits promised to all UMWA retir- 
ees in the 1978 agreement. That is factually incorrect. It is not 
true. It is clear by the documents that were entered into by the 
BCOA companies in 1978 that there was never a lifetime guaran- 
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tee of benefits. That is one of the points in our oral arguments we 
will be making next week on the constitutionality challenge. 

I can point you to the point in the documents, but will just read 
a couple of quotes from the agreements that we entered into, the 
only ones that we signed. 

The explicit a^eement by the signatory employers to make 
specific contributions to the trust are effective during the life of 
tliis agreement. Another part of the agreement, ending when the 
agreement is terminated. Also, in the general description which 
some people cite as the area that says we promised lifetime em- 
ployrnent, it says, health benefits are guaranteed during the term 
of this agreement subject to the terms of the agreement at the lev- 
els of benefits provided in the plans. There has never been ever a 
lifetime guarantee of payments. 

[Additional written Subcommittee questions and the responses 
submitted to North American Coal Corp. follow:] 
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QUESTIONS FOR CUFFORD R. MIERCORT 
OF THE REACHBACK COMPANY PANEL 


I. Have you appealed any assignments of employees made by the Social Securiy 
Administration? With vihat result? At v/hat expense? 

Yes, 231 beneficiaries to date. After 13 months, we received review of only 46. 
Of this 46, 35 were removed from our billing list. There are currently 1 85 
challenges outstanding. To date, these challenges have cost us approximately 
$200,000. 


2. Do you have any pending litigation under the 1 992 Act? 
Yes, a constitutional challenge. 

3. Canyon describe what your legal costs have been? 
Approximately $200,000. 


4. What is your approximate annual premium liability under the Act? 
$3 million 


5. What steps wouldyou recommend that Congress take to remedy the problems created by the 
1992 Act? 

H.R.1370 would provide some temporary relief; however, 1 recommend 
consideration be given to providing permanent relief to reachback companies. 
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Chairman Johnson. Thank you. We have to leave to vote in 5 
minutes and when we leave to vote I am going to recess the hear- 
ing for half an hour. 

I want to ask the panel if you could very quickly compare the 
benefits you are providing under this program to the benefits you 
are providing to your own employees? 

Mr. Faltis. If I may, we have extensive benefit plans for our 
employees and cover almost 100 percent of ever 5 dhing. We have an 
incentive program that we share cost savings with our employees, 
but the actual benefit that we guarantee our employees is very 
broad and we have adopted in our own operations, our employees 
aren’t represented by a union, but we also provide for retiree 
health costs as well. 

Chairman JOHNSON. Do you provide for grandparents and grand- 
children? In your definition of family benefits, do you include 
grandparents and grandchildren? 

Mr. Faltis. No. What we do is we have a defined contribution 
plan, so we provide a pool of money to our employees both through 
a 401(h) and a 401(k) so that they will have a pool of money to 
draw upon. It is different for retirees. It is not a defined benefit 
plan, but a pool of money that they can draw upon for their 
benefits. 

Chairman JOHNSON. For their medical benefits? 

Mr. Faltis. Medical, yes. We have both a 401(h) and a 401(k). 

Chairman Johnson. Any others? 

Mr. Best. I am Rhys Best, chief executive officer of Lone Star 
Steel Co. We employ 1,500 employees approximately, 1,000 rep- 
resented by the United Steelworkers of America. So, we have union 
employees. 

Our health care plan extends to the employee and their imme- 
diate dependents through age 22 and that is all. We also by con- 
tract do not provide any health care benefits beyond age 65. That 
is a contract that we have had for over 30 years. 

The actual benefits within the plan are very adequate, but are 
much less than what I have read in the BCOA agreements. 

Mr. Miercort. For North American Coal we provide benefits for 
the employee and direct dependents until age 21 and we have an 
80/20 copay situation so the level of benefits is much more modest. 

Mr. Patton. We have a comprehensive health care program, 
again, 80/20, benefits for dependents up to age 21. We presently 
have no health care benefits for retirees. 

Chairman Johnson. So, you are contributing under this plan to 
a considerably richer benefit plan that defines dependent benefits 
far more broadly in terms of who is provided benefits as well as 
what benefits are provided than you are for your own employees; 
is that a fair statement? 

Mr. Patton. That is correct. 

Chairman JOHNSON. I assume, Mr. Law, that before you ended 
up in bankruptcy that you had a similar situation. 

Mr. Law. Currently we have an 80/20 copay with $1,000 deduct- 
ible, but it is just two employees, myself and a receptionist/ 
secretary. 
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Chairman JOHNSON. There are many fairness issues here and 
you have helped to shed some light on some of them and we thank 
you for being here and for your testimony. 

[Recess.] 

Chairman JOHNSON. The hearing will reconvene. 

Members are tied up with a vote still, but they will be returning 
promptly and we have a series of amendments that are going to be 
considered and then the votes bunched, so that will result in 
another significant recess. I want to get started and move as quick- 
ly as possible. 

Mr. Kindig, the president of Pittston Coal Co., will begin. 

Welcome. 

STATEMENT OF KARL K. KINDIG, PRESIDENT, PITTSTON COAL 
CO., STAMFORD, CONNECTICUT 

Mr. Kindig. Thank you. 

I am Karl Kindig, president and chief executive officer of Pittston 
Coal Co. from Lebanon, VA. Pittston is a subsidiary of the Pittston 
Co. located in Stamford, CT. 

I would summarize my testimony and ask that my full testimony 
be included in the record. 

The Pittston Co., and specifically Pittston Coal Co., support 
retiree medical benefits. As a company, we provide medical benefits 
for thousands of our retirees, not all of them as generous as those 
that have been mandated by the coal act, but we do provide those 
benefits for our retirees and strongly support the concept of retiree 
benefits, particularly those negotiated in a collective bargaining 
arrangement. 

I would like to make three points. Some of them have been made 
before today. First of all, that the coal act resulted in a very 
significant shift of the burden for retiree health care in the coal in- 
dustry, from a group of companies that had agreed in a collective 
bargaining agreement to assume that burden to a large number of 
companies that had not agreed to assume that burden; that the cri- 
sis that led to the enactment of the coal act was largely manufac- 
tured; and that the coal act is a significant threat, in my view, to 
the concept that collective bargaining is the foundation for the 
Federal labor policy. 

The shift of the burden by the coal act has been well docu- 
mented. It is documented in the staff Committee report which I 
would note is a very thorough job, by and large. It is an excellent 
report. 

Clearly in their and in other testimony before this Committee, is 
documented the significant financial benefit that was received by 
the large BCOA companies at the expense of the reach-back compa- 
nies and others. 

I would also like to submit for the Committee’s consideration a 
report by energy ventures analysis, a very reputable analytical firm 
in the coal industry, that details in some length the benefits 
received by the large BCOA companies and the burden shift that 
has been occasioned by this legislation. 

The crisis that — the apparent crisis that led to the enactment of 
the coal act was largely manufactured by a series of events. The 
first event was the 1988 BCOA-UMWA agreement which shifted 
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the mechanism for funding retiree medical benefits for the 1950 
fund retirees from dollars per ton to cents per hour. 

The rates set in that agreement were set at a level far below that 
necessary to fund those benefits and that fact was known by BCOA 
and UMWA at the time that that contract went into effect. They 
dealt with the problem in that contract by including a guarantee 
clause that provided that the signatory companies would make up 
any deficit caused by any imderfiinding. 

The problem, of course, occurred — ^when the time came to honor 
that commitment, the BCOA companies simply did not pay. They 
refused to honor their guarantee clause and, therefore, caused a 
minor underfunding in the benefit fund which was used by the 
BCOA and the UMWA as a public relations ploy to create the ap- 
pearance of a crisis that led to the enactment of the coal act. I 
think the statement that was read into the record by Congressman 
Hancock at the early part of this hearing is very good evidence of 
that. 

From a collective bargaining standpoint, Pittston engaged in a 
lengthy collective bargaining process with United Mine Workers in 
1989 and 1990, that ultimately culminated in a collective bargain- 
ing agreement. That process was with the direct participation of 
the Federal Government. 

The collective bargaining process was under the auspices of then- 
Secretary Dole and former Secretary of Labor William Usury as 
mediator through much of that process. The Federal Government 
was very much involved in the collective bargaining agreement, 
people were aware of what was in the collective bargaining agree- 
ment, and as part of that collective bargaining agreement, we made 
provision for millions of dollars of contribution to the 1950 fund, as 
well as continuing to provide our single employer benefit plan 
under the 1974 fund. 

The coal act, despite that Federal involvement essentially abro- 
gated our collective bargaining agreement. I think that Congress 
ought to ask the question whether it is going to set itself up as the 
arbiter of last resort for parties to collective bargaining agreements 
who want to improve their position after the collective bargaining 
process is over. If that is to be the policy of the Federal Govern- 
ment, I think it has grave consequences for what heretofore has 
been the foundation of Federal labor law, that is the encourage- 
ment of collective bargaining between private parties. 

That concludes my remarks. 

[The prepared statement follows:] 
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Testimony ot Karl K. Klndlq 

Betore the Wavs and Means Subcommittee on Overslam 
to Examine the Operation ot the Energy Act ot 1992 R elated to the Funding 
and Providing ot Health Benefits ot Retired Coal Miners 


Good morning Madam Chairman and Members of the Subcommittee. My name 
is Karl Kindig and I am President and Chief Executive Officer of the Pittston Coal 
Company (Pittston), a subsidiary of The Pittston Company of Stamford, Connecticut. I 
am here today to voice support for the Committee's thorough review of the impact of the 
Coal Act 

in doing so, I want to emphasize that over the years we have been, and continue 
to be, committed to supporting health benefits for retired mine workers. Amending the 
flawed Coal Act will not in any way harm the beneficiaries of the Combined Fund. We 
appreciate the opportunity to appear before you Madam Chairman and distinguished 
members of the Oversight Committee, to explain the devastating effects of this punitive 
tax and why it is necessary to amend the Act. 

The Coal Act 

The Coal Industry Retiree Health Benefit Act of 1992 established the Combined 
Fund as of February 1, 1993 by merging two existing UMWA retiree health benefit trusts. 
The Combined Fund is financed mostly by annual premiums assessed to certain 
companies, called operators, that signed any coal wage agreement with the UMWA after 
1950, irrespective of whether those companies (i) were signatory to the 1988 National 
Bituminous Coal Wage Agreement between the BCOA and UMWA, (ii) had entered into 
a separate agreement with the UMWA for retires health care or p) had exited the coal 
business. For companies, like Pittston, which had negotiated artd fulfilled all of its 
commitments in a separate labor agreement, and for those companies which had 
complied with all contractual obligations prior to leaving the coal business, the Act 
constituted a punitive, retroactive employer mandate. 

The Reachback Tax was promoted as an emergency effort to avoid a projected 
"deficit" in the United Mine Workers of America (UMWA) Retiree Health Benefit Funds. 
This deficit, however, never materialized. Instead, the UMWA Combined Benefit Fund 
Trustees estimate a more than $145 million surplus growing at $6.5 million per month. 
Meanwhile, the number of beneficiaries with claims against the Fund - currently at less 
than 95,000 - vrill continue to decline because of mortality. The underlying principle of 
the Reachback Tax was to protect against a shortfall that never occurred. This ill- 
conceived tax was tacked on to the 1992 energy bill and was never critically reviewed. 
Had it been scrutinized, the damage done so far could have been avoided. 

Shitting the Burden 

The UMWA and the BCOA garnered support for the Coal Act by predictions of an 
Imminent financial crisis in the health benefits plan, but the deficit which first appeared in 
the aggregate UMWA benefit funds in 1989 was entirely foreseen by the BCOA and the 
UMWA when they signed the 1988 wage agreement. This agreement changed the BCOA 
contribution formula from one based largely upon tonnage produced by a signatory 
company to one based exciusively upon the aggregate annual number of hours worked 
by its miners and set the hourly rate at a level known at the time to be inadequate. In 
addition to disadvantaging metallurgical coal producers like Pittston (which due to mining 
conditions produce fewer tons per man hour than steam coal producers), this change 
virtually guaranteed a static or declining level of BCOA contributions to the benefit funds 
in the face of rising health costs. While BCOA coal production remained constant, 
industry productivity increased and miners' man-hours plummeted. The less well 
capitalized producers and those who were engaged in more labor-intensive mining of 
m^lurgical coal had imposed on them a greater proportion of the benefits obligation. 
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With the enactment of the Coal Act, the 19B8 signatories further reduced their retiree 
medical, expense by some $135 mOon or 57%l 

The manipuiation of the funds for the benefit of the large BCOA companies is 
pervasive and weli documented: 

■ 1988 Agreement - BCOA and UMWA recognize that the new hours-based 
contribution fomvia was irBufficierfi and would lead to urxler-furKfing. The 
BCOA maintained, and the UMWA agreed, that the Guarantee Clause, 
obligating the BCOA signatories to make up any shorttefi, would adequately 
protect the Funds. 

■ 1990 - 1992 - BCOA companies renege on the Guarantee Clause obliga- 
tions krxiwing that they would evemualy have to pay but manufacturing the 
appearance of a crisis. The UMWA makes no efiort to couple compliance 
wi^ this contradual cotnmfimerft. 

■ 1991 - 1992 - UMWA cyiicaly ouHnes a strategy to exploit the manufac- 
tured crisis in order to achteve Congrassionat action. 

* 1992 - Coal Act passed. 

* 1993 - Retirees' medk»l fund deficil ‘magfcat/’ disappeats without any 
contribution frtxn BCOA comparses as contempl a ted by the Coal Act 

Ahrogatign 

Pittston was uniquely impacted by the Coat Act sinca the statutory reachback 
provision abrogated Pittston's existing coleclive b a rgaining agreement with the United 
Mine Workers (UMWA). This ag ree m e nt was negofiated ttltr a long and bitter strike 
which resulted in civil penalties of over $64 mBon being imposed upon the UMWA for 
violations of court-ordered injunctions. Folowing the irieiventian of former Labor 
Secretary Elizabeth Dole, arxi as a result of the cfirect merfialion of former Labor Secretary 
William Usery, a ccxnplex settlement agreemer* was reached wherein Pittston agreed to 
contribute millions of dollars to the UMWA benefit funds arvf to continue providing medical 
benefits to post-1974 refirees under its singiB employer plan. The agreement also 
contained a unique provision requiring UMWA opposition to legislalion such as the Coal 
Act. This provision was critical snae PiUstixi feared, justifiably so in hindsighL that the 
UMWA and certain major producers would attempt to shill the burden of their benefit 
contributions to the backs of others and, in the process, upset our freely negotiated 
collective bargaining agreemenL By its active support of the Coal AcL the UMWA 
breached this major provisioa The Coal Act, h many ways, abrogated Pittston's 
collective bargainirig agreement and uidermned the Federal Govemmenf s commitment 
to collective bargaining as the comerstone of national labor poficy. 

Sow Export Markets 

Pittston's competitors in the metalurgical marketplace are principally foreign 
companies or mining arms of sodatzed govemmeras. Exporters of metalurgical coal, 
doing business in a highly ctxnpetit i ve wortdwids market, do not erijoy any fOrm of kxig- 
term contract and cannot pass through the si gnBicaia costs impo^ by the Coal Act. 
Producers of steam coal lor the dome^ markeL on the other hand, sel coal under long- 
term contracts which may alow such costs to be passed through to the consumer. 
Pittston, therefore, stands with a smal rxxnber of sxiniarly inpacted ccrrpanies having 
its ability to compete severely ha mpered. Today, because of the Coal AcL Pittston firxis 
itself under severe finandaf pressure. Wihout Congrsssional actioa Pittston wil be 
hampered in its ability to raise the capital necessary to replace mines as their reserves 
are exhausted, thereby resulting in lost jobs in Appalacitan communSes which can ill 
afford additional economic hantehip. 
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The major coal producers with multi-national interests, in a caicuiated move 
designed to freeze-out and eliminate competition, have become beneficiaries of the Coai 
Act at the expense of the Reachback companies like PIttston. Since 1988, the major coai 
companies which control the BCOA have used the retiree health care issue to improve 
their competitive position relative to their smaller competitors. 

’ Prior to 1988, retiree health care expense was assessed on the basis of 
dollars per ton of coal produced. Since coal Is priced by the ton, no 
competitive advantage resulted. 

• The 1 988 shift from dollars-per-ton contributed to dollar-per-employee-hour 

produced a competitive advantage to the larger, highly-capitalized 
companies to the detriment of smaller, more labor-intensive companies. 

■ The Coal Act resulted in a further cost shift by substituting oast employment 
rather than current economic activity which had been the historic measure 
of contribution. As a result of these manipulations, the BCOA companies 
as a whole have dramatically reduced their retiree medical liability, shifting 
the cost burden to those companies less able to pay. 

Over time, the economic hardship visited by the Coal Act will result in further concentra- 
tion in the coal industry as the smaller companies succumb to the economic burden of 
the Coal Act and either fail or are bought out by the BCOA companies. 

Haneoek-Mvera Baaehbaek Tax Relief Amendment. H.R. 1370 

It Is our goal and that of other Reachback companies to improve the Coal Act 
without causing harm to retired miners. The Hancock-Myers bill is one such effort The 
growing surplus in the Fund would be used to reduce or eliminate the premiums 
assessed against the Reachback companies vrhile maintaining a safety cushion of at least 
10% of the previous year's costs. In the improbable event the Fund's expenses exceed 
the safety cushion, the Reachback Tax would be resumed. 

Congress did not intend for the Fund to develop a surplus and did not provide for 
its occurrence. It Is now Congress' responsibility to remedy a burdensome mandate in 
excess funding for the Combined Fund In order to reduce the surplus that is rapidly 
accumulating. The most recent report released by the internationally recognized benefit 
consulting firm. Towers Perrin, projects a January surplus of $240.8 million by the year 
2004. The Fund is a private fund created by Federal statute, which is financed by a small 
group of companies; as such, it is appropriate that Congress direct that any unintended 
surplus be distributed to the payor companies in a manner which is fair and equitable. 
The Hancock-Myers bill addresses the excess funding and remedies an unintended result 
by restoring surplus funds to those who have suffered the most under the Acf s provision 
without, in any way, undermining the financial viability of the Retired Mine Workers Health 
Benefits Fund. It is important to emphasize that under the Hancock-Myers proposal the 
Reachback companies will continue to serve as guarantors of the Fund, fully liable for 
immediate payment of their premiums, should the Fund experience a shortfall. 

Coal Act Benefits 

PIttston is firmly committed to supporting those retirees, and their families, who 
worked for PIttston for a significant portion of their career, and who retired from PIttston, 
that is, Pittston's own retirees. While we are open to other legislative suggestions which 
correct the Coal Acts deficiencies, PIttston has not and will not support any action which 
assigns retired miners' health benefits costs vrithout considering reasonable vesting 
standards and a company's ability to make payments. The Coal Act contains no such 
protections or provisions, assigning to PHtston end other Reachback companies 
responsibility for lifetime health care for former 'employees' (and their families) who 
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worked for the company for as title as one shift, one day, one week, decades ago. 
Indeed, of the total beneficiacies, only 28% ever actualy worked in the mines. We 
consider the transition from torvtage to maivhours to iabity based on oast employment 
to be a harsh lesson about power and special interest poBics. The real winners under 
the Coal Act are not the retired miners, whose benefits were never at risk, but the large 
BCOA companies which, with the contplcky of the UMWA, have used this issue in the 
most cynical manner imaginable to further their own economic i ntBrests. 


We are extremely pleased that the maloiity of the Ways arxl Means Committee has 
cosponsored legislation amerxfing the Coal AcL We urge prompt enactment of corrective 
legislation to remedy the effects of the flawed Act I woifid be happy to answer any 
questions from the Chairman and the dislinguished members of this Subcommittee. 
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Chairman Johnson. Veiy useful remarks Mr. Kindig. 

Mr. Ives. 

STATEMENT OF J. ATWOOD (WOODY) IVES, CHAIRMAN AND 

CHIEF EXECUTIVE OFFICER, EASTERN ENTERPRISES, 

WESTON, MASSACHUSETTS 

Mr. Ives. Thank you, Madam Chairman, and good afternoon. 

I am chairman and chief executive officer of Eastern Enterprises. 
Eastern Enterprises owns a gas utility in New England and a ma- 
rine transportation company operating on the inland waterways. 
So, why am I here? 

In September 1993, out of the blue, we received a bill for over 
$5 million under the coal act. I did not know what the coal act was. 
I did know that Eastern had previously been in the coal business, 
but it had not employed a single coal miner since 1965. Yet, under 
the act, we are being asked to pay for lifetime health and death 
benefits for more than 1,400 miners and dependents. Some of these 
miners had worked for Eastern for less than a week. 

The projected aggregate cost of these benefits imposed on us is 
between $70 and $100 million. Now you know why I am here. 

Eastern does not challenge the basic principle that miners and 
their dependents should receive all of the benefits contracted for on 
their behalf by their union, but what we do question and what is 
simply wrong, is the decision to reach back and impose millions of 
dollars of liability on companies that are no longer in the coal busi- 
ness, never made any of the promises that the act is intended to 
enforce, and never contributed in any way to the creation of the 
perceived funding crisis. Eastern should not have been included in 
the act because it never made the promises the act seeks to 
enforce. 

Let me explain. First, prior to 1965, when Eastern was in the 
coal business, it met all of its contractual obligations to its miners. 
Eastern left the coal business 30 years ago when it created a sepa- 
rate corporation. Eastern Associated Coal, which took over all of 
the assets and liabilities of Eastern’s coal operations, including 
responsibility for its miners’ benefits. 

Second, Eastern never signed a Coal Wage Agreement after 
1964. The Coal Commission, appointed by Secretary Dole, found 
that only the 1978 and subsequent UMWA agreements had prom- 
ised and guaranteed retiree health and death benefits for miners 
and their dependents. However, the act as finally passed 
inexplicably reached back to include former operators who never 
promised lifetime benefits or signed the guarantee or evergreen 
clauses in the 1978 agreements. Even the Senate sponsors of the 
act admit that they never intended to include those super reach- 
back companies in the act. 

Third, one of the problems the coal act sought to cure was that 
of coal companies dumping their miners into the fund when leaving 
the industry. Eastern never dumped a single miner. The successor 
company to Eastern’s coal operations continued Eastern’s former 
mining operations, employed its union miners and made all of the 
contributions to the fund that Eastern would have made had 
Eastern itself continued in the business. 
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If you want to talk about dumping, the BCOA is the real dump- 
er. They reduced their annual contribution to the fund by $350 
million as a result of the 1988 UMWA agreement. Further, under 
the act, they dumped the financial responsibility for the promises 
they made on super reach-backs and reach-backs alike. 

The coal act hits us where it hurts. The imposition of this grossly 
unfair liability significantly impedes Eastern’s ability to invest in 
its current operations and interferes with the legitimate expecta- 
tions of Eastern’s shareholders. The up to $100 million liability im- 
posed on Eastern by the act has dollar-for-dollar, reduced its ability 
to invest in its current operations located in New England, Florida, 
Minnesota, Missouri, Ohio, and Pennsylvania, among other States. 

In sum, it is totally inappropriate to include super reach-back 
companies such as Eastern in the coal act. 

Fact, super reach-backs in the aggregate have less than a $13 
million annual assessment under the act. This is less than 4 
percent of the $350 mill ion annual reduction BCOA members 
negotiated for themselves in the 1988 contract. Any principled 
modification to the act should address this gross inequity. 

Thank you. 

[The prepared statement follows:] 
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STATEMENT OF 

J. ATWOOD IVES, CHAIRMAN AND CEO 
EASTERN ENTERPRISES. WESTON, MA 

BEFORE THE 

SUBCOMMITTEE ON OVERSIGHT 
COMMITTEE ON WAYS AND MEANS 
U.S. HOUSE OF REPRESENTATIVES 

ON THE 

COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OF 1992 
JUNE 22, 1995 


Madam Chairman and Members of the Subcommittee, I greatly appreciate the 
opportunity to appear before you today as you review the impact of the Coal Industry Retiree - 
Health Benefit Act of 1992 (the "Coal Act"). Because of the unfairness of this statute and its 
unjust effects on companies like Eastern Enterprises ("Eastern”), which 1 will describe, I urge 
you to enact (egistation to provide relief from the Act to that group of companies most unfairly 
included within its reach. 

Eastern stopped mining coal in 1965. ARer that time it never again employed a miner 
and never again signed a United Mineworkers of America ("UMWA") coal industry wage 
agreement. Nonetheless, the Coal Act imposes liability on Eastern for over $70 million to fund 
the lifetime health and death benefits for retirees and their families that were promised by 
other coal operators in later UMWA agreements, years after Eastern left the industry. 

Eastern does not challenge the basic principle that miners and their dependents should 
receive ail of the benefits contracted for on their bel^lf by their union. We do question, 
however, whether Congress actually had to step in and take such extraordinary measures to 
insure that miners' benefits would be funded, and believe it was simply wrong for Congress to 
reach back and impose millions of dollars of liability on companies like Eastern that never 
made any of the promises that the Act is intended to enforce and that never contributed in any 
way to the creation of the perceived funding problem. 

Let me give you a brief overview of Eastern and how it came to be involved with the 
Coal Act. The facts will show that the Coal Act's imposition of liability on super reacbback 
companies such as Eastern is inequitable and should be rectified. H.R. 1370 is a beginning ~ 
a more principled response would be to exen^t super reachbacks from the Act altogether. 

Eastern Enterprises 

Eastern is a holding company headquartered in Weston, Massachusetts, which owns 
two operating subsidiaries: Boston Gas Company, a gas utility, and Midland Enterprises, a 
marine transportation company headquartered in Ohio that operates barges on the inland 
waterways. Since Eastern owns no coal fields or coal leases and has been out of the coal 
business for thirty years, you can imagine how surprised we were when, on a Friday in 
September 1993, out of the blue, we received an initial bill for $5 million for Coal Act 
liabilities. According to the bill, Eastern was assigned 1,427 coal miners and dependents for 
whose lifetime benefits Eastern and its subsidiaries would thenceforth be responsible. All of 
the miners worked for Eastern 30-50 years ago; some worked for a total of less than a week 
and earned a total of less than $1(X} in wages. Nonetheless, the Coal Act requires Eastern to 
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pay lifetime heal& premiuins for such individuals and their dependents. Eastern's total 
liability under the Coal Act is projected at $70-100 million! 

How did Eastern get saddled with this unbelievable liability without any knowledge of 
or involvement in the firnding pn^lem that gave rise to the Coal Act? That is a question we 
have been asking ourselves for almost two years. 

The Coal Act of 1992 

As this Subcommittee is well aware, the purpose of the Coal Act is to assure that 
UMWA retirees and dependents will receive for life the benefits promised in collective 
bargaining agreements negotiated by the UMWA and the Bituminous Coal Operators' 
Association ("BCOA"). The Act is based substantially on the 1990 findings of the Coal 
Commission, a body appointed by then Secretary of Labor Elizabeth Dole, to address the 
perceived funding crisis. As it turns out. the so-called hmding crisis may actually have been 
created by the BCOA, which negotiated dramatic changes in the funding formula in 1988, 
significantly reducing the signatory coal operators' annual payments to the funds and 
inevitably leading to the problem. The initial bill approved by Congress would have 
replenished the funds dirou^ an industry-wicte coal tax. That measure was vetoed by 
President Bush. Congress next considered legislation to reach back and lock in earlier 
commitments made by signatories to the 1978 and later national bituminous coal wage 
agreements ("NBCWAs") in accordance widi the Coal Commission's conclusions that 
signatories to those later ^reements had prcmiised and guaranteed contributions for UMWA 
retiree health and death beneBts to the funds and thus could be statutorily forced to contribute 
to their fundii^. 

It is important to remember that the collective bargaining agreements prior to 1974 
provided for defined contrttiutioDS to the UMWA funds and made no promise of any particular 
level of benefits, or even that benefits would continue once available monies were spent. The 
1974 agreement for the first time comniicted funds to provide lifetime benefits for miners and 
greatly expanded the class of covered individuals; the 1978 agreement for the first time 
committed enq)loyers to ccrntribiite enough to assure payment of the 1974-promised benefits 
into the future. Thus, those a gr e em e n ts brought about major transformations in the nature and 
funding of retiree bealdi benefits, cmopletely replacing and fundamentally restructuring the 
benefits promised to miners and retirees under previous agreements. 

When Congress finally enacted die Coal Act, it included at the last minute — without 
hearings or full public airing — provisions that would "reach back" to bold liable for fund 
contributions any signatory to a union coal wage agreement not just goii^ back to 1978, but 
going all the way back to 1950, notwithstanding the Coal Commission’s recommendations. 
While firms that had signed the 1974 and 1978 agreements bad at least arguably made 
promises to pay lifettme benefits indefinitely, the Act inexplicably also held liable those who 
bad exited the coal inthistry before 1974. 

Thus did Eastern, wliich bad been out of the coal business since 1965, get pulled into 
the Coal Act. 
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Eastern's Former Coal Business 

Eastern was in the coal business and was signatory to wage agreements with the 
UMWA only from 1950 thri^gh 1964. During that time, Eastern con^lied fully with each 
and every obligation it had under those agreements and contributed in excess of $50 million in 
defined benefit contributions to the miners' benefit plans. 

In 1965, Eastern transferred its coal operations to a new subsidiary. Eastern Associa^ 
Coal Corp. ("EACC"). EACC was the successor to Eastern's coal operations; it took over 
Eastern’s assets and assumed Eastern's coal-related liabilities, including responsibility for all 
Black Lung benefit claims as well as for all other past and future obligations to mirters. 

EACC continued virtually every aspect of the operations of Eastern's former coal division: it 
employed the same miners, utilized the same management, operated the same mines and 
machinery, maintained the same company housing and stores, curated the same summer camp 
for the children and grandchildren of miners, aral assumed the banking relationships of its 
predecessor. Most important, EACC fulfilled Eastern’s obligations under the existing 1964 - 

NBCWA, thereafter signed the subsequent NBCWAs. including the 1974 and 1978 
agreements, and made all of the contributions to the UMWA funds that Eastern would have 
made had it stayed in the coal business. It thus only seems logical and appropriate that EACC. 
not Eastern, should be financially responsible for the promises it made. 

Peabody Coal Company, owned by Hanson PLC, a British conglomerate with over 
thirty billion dollars in assets, now owns EACC and continues its operations and derives 
revenues therefrom to this day. Ironically, one effect of the Coal Act is to allow companies, 
tike Peabody, that signed the 1974 and 1978 agreements, to reduce substantially their funding 
obligations for retiree health benefits while huge liabilities for those obligations are directed to 
companies like Eastern that are no longer in the coal business. 

Eastern Never "Dumped" Miners 

Both the Coal Comn^ion and Congress identiEed as a key ^tor giving rise to the 
funding problem the exit from the coal business of bituminous coal operators in ways that left 
their mines unworked, or their employees without jobs or at work for nonunion companies that 
did not contribute to any UMWA funds. Unlike those operators. Eastern never abandoned its 
miners by terminating coal operations. Eastern never converted its operations to nonunion 
status. In short. Eastern never "dumped” a single union miner or retiree - it never shifted the 
liability for the health care of its employees to other employers. Quite the contrary. Eastern’s 
former coal operations have continued in operation under Peabody and have continued to 
generate revenues to support the UMWA funds. Eastern was not a comributor to the problem, 
but, under the Coal Act, it was forced, without notice, to be part of the solution. 

Fairness and Equity 

Many of the steries being related to the Subcommittee today tell of family fums and 
small companies being bankrupted by the Coal Act. Many of the stories involve hardship and 
distress. That is not Eastern's tale. We are, formnately, a healthy company. However, the 
$70-lCX) million in premiums that we have been assessed under the Coal Act represent almost 
a quarter of Eastern's total net worth (shareholder investment). This huge liability has a direct 
dampening effect on Eastern's existing operations by decreasing the amount of capital - dollar 
for dollar - available for investment in such non-coal operations. Eastern already has or will 
have to contemplate reduced investments in New England, Ohio, Minnesota, Missouri, and 
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Florida, among other states. This drain on capital ultimately reduces Eastern's ability to be 
competitive in the solely non-coal businesses in which it is engaged. 

Investor, whether managers of giant letlrement funds or individuals with their 
personal savings, should be able to rely on an understanding of a conqiany’s current operations 
when making investment decisions. The Coal Ad manifestly interferes with the legitimate 
expectations of Eastern's shareholders and investors by imposing, long after the fact, a totally 
unexpected and unreasonable retroactive liability. Neither Eastern nor its investors could have 
anticipated this enonnous Utility in the absence of any rational connection between the 
liability and Eastern's former coal operations. 

The people who have a stake in Eastern and its curating companies, whether 
investors, employees, retirees , or customers, should not have to bail out companies that 
remain in the coal business today. Those who sell coal and can properly allocare the cost of 
miners' health care beoefhs to those sales can and should pay for these benefits, particularly 
since they, and not Eastern, promised them. 

Imposing liability on Eastern under (he Coal Act is unfair and inconsistent with the 
purposes of the Act. The objective of the legislation was to affirm ~ and to provide a 
framework for - administering preexisting private contractual promises and agreements 
voluntarily made by signatories to the 1974 and subsequent UMWA agreements. Eastern and 
other super reachback ctMopanies never signed tlK>se agreements and never made those 
promises. They should be relieved from Coal Act liability. 

Strong arguments have been advanced by reachback companies as to why they should 
not be liable under the Coal Act. While they did sign the 1978 UMWA agreement (and later 
agreements prior to 1988), their commitmefU was limited to contributions from current 
operations, and they completely fulfilled that obligatiODi. Eastern supports relief for all 
reachback companies. 

LegislatiTe and Coal Miners 

Neither H.R. 1370 nor even the entire elimination of Coal Act liability for Eastern and 
other super reachbacks would dqrrive a single UMWA retiree or dqwndent of his or her 
benefits. Not only does there currently exist an estimated $145 million surplus in the Fund, 
but it is also our understanding that premiums from all super reachbacks amount to only $10- 
13 million annually, and not all super reachbacks are able to pay. 

In closing, let me summarize: Eastern is a super reachback company that never 
promised the benefits the Coal Act was meant to protect. Moreover, Eastern never shut down 
union mining operadoos or dimpcd miners or retirees for others to support. As a non- 
dumping, super reachback c(Hiq)any, we in no way created or added to the funding problem, 
and any modificadon to the Coal Act should address our situation. Certainly, there is no 
principled basis for inchidiag siqier reachbacks in the Coal Act or otherwise requiring them to 
pay for promises made by other ccunpanies. At the very least, everyone ought to be able to 
agree that the Act needs to be amended to exempt diis class of coD:q>anies. 

I predate havii^ the opportunity to testify today and urge the Subcommittee to 
approve legislation to relieve from liability under the Coal Act those coiiq)anies, like Eastern, 
that should have never been inchided in the first place. 
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Chairman Johnson. Thank you. 

Ms. Gerwin. 

STATEMENT OF SUZANNE GERWIN, ON BEHALF OF THE 
BUCHANAN COUNTY COAL CO., CINCINNATI, OHIO 

Ms. Gerwin. Good afternoon, Madam Chairman. I am Suzanne 
Gerwin, appearing on behalf of my mother, Viea Taylor, who due 
to extremely poor health is unable to appear before you today. She 
asks that I tell you all how much she appreciates your Subcommit- 
tee examining the impact of the coal act and to hearing testimony 
on the plight of the reach-back companies, apparently the only 
parties to suffer due to the enactment of the 1992 coal act. 

My mother is the president of Buchanan County Coal Corp., and 
under the 1992 act, the company was assigned 57 beneficiaries, 
mostly surviving spouses. Buchanan has not mined any coal since 
1974 and has not been party to UMWA wage agreement since 
1966. And yet our first 12 months of premiums totaled nearly 
$ 200 , 000 . 

Thanks to the coal act, my mother was made responsible for the 
lifetime health care benefits for miners and their dependents who 
worked for my grandfather for a matter of months in the fifties and 
sixties. Currently, Buchanan County Coal receives only passive 
income through the receipt of income on one land lease, but that 
lease income is not nearly enough to pay for the premiums. To fore- 
stall bankruptcy and the imposition of huge IRS penalties, mother 
has been forced to liquidate personal assets to pay the reach-back 
bill. 

Her total contributions as of May 25 have been $274,887.86. I 
have spent a number of months trying to understand how we could 
be held responsible for these people. I have struggled through 
verbal smog and rhetoric of evergreen clauses, obligations, dump- 
ing, orphan miners. 

I have tried to understand the significance of the 1978 agreement 
and the reach-backs and what all this had to do with me. When 
it came to me, it was pretty simple. When my grandfather’s coal 
company was in business, UMWA Health and Pension program 
was run by the union. The plan was supported by a multiemployer 
agreement to make a pay-as-you-go contribution based on current 
production. Buchanan and every other company paid asset 
contributions whether or not it had any retirees at all. 

When the company left the coal business, it stopped paying and 
new entrants started to pay. This is how things always worked. 

Basically, I feel that we have all been exploited. I think that 
BCOA has become a cartel and that they have exploited everyone 
from the retired mine worker, current mine worker, the Federal 
Government, and ultimately the American taxpayer. BCOA 
exploited the fear of retirees. They are afraid of losing their health 
care. They exploited the union fear of losing union jobs. 

They exploited Congress by deceiving it into believing there was 
a crisis which justified it rewriting collective bargaining agree- 
ments, imposing this reach-back tax and handing over public dol- 
lars to support a private pension fund. This cynical exploitation of 
us all by BCOA has forced the following tragic results: 
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Some companies are snuffed out immediately. The Lanzendorfer 
Trucking Co. in Pennsylvania cannot even afford to make the first 
premium payment. Other companies like the Codell and Ward Coal 
Co. in Lexington, Kentucky, would never be able to pay the first 
premium, and the surmounting penalties I think of about $6 
million will send Codell to its grave, I kn ow. 

There are other companies like Rick Wienzierl’s company, Barnes 
and Tucker, in Pennsylvania, they will die a slow death. They have 
been paying nearly $4 million a year into the fund and he has been 
forced to cannibalize his company to generate enough cash to pay 
the premiums each month. He has 12 employees and his company 
probably will not survive the year. 

I want to conclude by saying that I resent the position that my 
mother and I have put in. We are being portrayed as rich coal bar- 
ons who want to do nothing but make money and we do not want 
to pay for our miners’s he^th care. Neither my mother or grand- 
father ever operated Buchanan County Coal in a dubious fashion 
or dumped anyone. They paid what they owed. 

I think that this whole shifting of costs and retiree health care 
is a shell game and I think the red ball is the miners’ health care 
fund, and I think you all know who I think the shell game operator 
is — ^it is basically the BCOA. 

I hope that this hearing will provide the necessary momentum 
for the Congress to act this year in enacting relief for all reach- 
back companies irrespective of size, particularly before all small 
reach-back companies disappear. 

Thank you. 

[The prepared statement follows:] 
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STATEMENT OF SUZANNE QERWIN 
on behalf of 

THE BUCHANAN COUNTY COAL CO 


I am Suzanne Gcrwin and I am appearing on behalf of my mother, Vjea Taylor, 
who due to her extremely poor health was unable to appear before you today. She asked 
that I tell you how much she appreciates your subcommittee examining the impact of 
The Coal Act and to hearing testimony on the plight of the reachback companies -- 
apparently the only parties to suffer due to the enactment of the 1992 Coal Act. 

My Mother is the president of Buchanan County Coal Corporation and under the 
1992 Act, the company was assigned 57 bencriciaries - mostly surviving spouses. 

Buchanan has not mined any coal since 1974 and it has not been a party to a UMWA 
wage agreement since 1966. And yet our first twelve months of premiums totalled nearly 
$200,000. Thanks to The Coal Act, my mother was made responsible for the lifetime 
health care benefits for miners and their dependents who worked for my grandfather for 
a matter of months in the 1950’s and 1960’s. 

I have spent a number of months trying to understand exactly how we could be 
held responsible for these people. I struggled through the verbal smog of BCOA 
rhetoric about "evergreen clauses’*, moral obligations, and dumping of orphan miners. I 
tried to understand the significance of the 1978 agreement and the reachbacks and what 
all this had to do with me. Finally, when it came to me, it was pretty simple. When my 
grandfather’s coal company was in business, the UMWA health and pension program 
was run by the union. The plan was supported by a multi-employer agreement to make 
pay-as-you'go contributions based on current production. Buchanan and every other 
company paid a set contribution whether or not it had any retirees at all. When a 
company left the coal business, it stopped paying and new entrants started to pay. This 
is how things always worked. 

The game changed somewhat after 1978 when the employers set up their own 
individual benefit plans in order to stop the continuing waste in a plan run by the union. 

However, the rules never changed for retirees pre-1976 •• they were still in the 
union plan supported by multi-employer pay-as-you-go contributions. The pre-1976 
retirees are the vast majority of the current retirees (more than 80,000). They were in 
the so-called 1950 Fund. 

The BCOA and the Rockefeller bill applies to those pre-1976 retirees the concept 
of individual company responsibility and the concept of "orphan miner" which never 
existed with respect to those retirees. 

Under this verbal facade, the BCOA has constructed a bold and ingenious scheme 
to saddle the reachback companies and the entire coal industry through the AML fund 
with a huge share of costs of the 1950 Fund which belongs rightfully only to them. 

This is truly shameful particularly when it is obvious that the BCOA could fully 
afford to pay what it actually owes. 

Currently Buchanan County Coal receives only passive income through the receipt 
of income from one land lease but that lease income has not been nearly enough to pay 
the premiums. To forestall bankrupicy-^nd the imposition pf huge IRS penalties, my 
mother has been forced to liquidate personal assets to pay the reachback bill. Her total 
contributions are now $274,887.86. 

Just last week in response to her appeal to SSA, she wa.s notified by one of the 
Social Security field offices that the beneficiaries may have been improperly assigned. 

We still don’t know if this decision is final but if it is, she won't be forced to liquidate 
her holdings in Premier Industries where my brother and I are employed. Premier 
makes paper plates, hoi dog holders and ash trays - it has never had any connection to 
the coal industry. Without relief from SSA, the Coal Act had put Premier Industries at 
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risk and the jobs of 54 people (primarily stogie mothers) in Covington, Ky. at risk. 
Premier provides health care coverage for these employees - many of whom have pre- 
existing conditions. How sad and how ironic If the Co^ Act had resulted in the 
elimination not only of the employment of 54 workers but their health insurance 
coverage as well. 

I hope the SSA decision will become final and that we may be among the lucky 
few to escape the reachback web. For tbc^e who have not been so lucky and who 
previously testified before you, I would like to update you on their woes: 

1) Rick Wienzierl of Barnes and Tucker in Pennsylvania has been paying 
nearly $4 million aimually to the Fund. He has been forced to cannibalize 
his company to generate enough cash to pay the premiums each month. 

His 12-empioyee company will probably not survive the year; 

2) The Lanzendorfers’ only ties to the coal industry were through the hauling 
of Union-mined Coal. This three employee trucking firm could never 
afford to pay any of their monthly premiums and they wait each day in fear 
that the trustees will enforce the obligation and force them into 
bankruptcy; 

3) The Coal Act forced MdliH Coal, a small 1988 signatory, into bankruptcy 
resulting in the toss of more than one hundred and twenty Jobs in West 
Virginia. 

4) CF<&I Steel’s bankruptcy judge discharged their Coal Act obligations and 
the company was subsequently ao^uired by an Oregon steel company. 

This is but a small sample - the list goes on and on. 

I hope Madam Chairman that this hearing will provide the necessary momentum 
for the Congress to act this year in enacting relief for all reachback companies 
irrespective of size ~ particularly before all of the small reachback companies disappear - 
Thank you. 
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Chairman JOHNSON. Thank you for your testimony. 

Mn Templeton. 

STATEMENT OF THOMAS E. TEMPLETON, PRESroENT, 
TEMPLETON COAL CO., TERRE HAUTE, INDIANA 

Mr. Templeton. Thank you. Madam Chairman. I am Tom 
Templeton, president of Templeton Coal Co. Inc., of Terre Haute, 
Indiana. I am here on behalf of my company, our subsidiary, 
Sherwood Templeton Coal Co. and Princeton Mining Co., and we 
support H.R. 1370. Although all three companies I speak for today 
have coal or mining in their names, all of us left the mining indus- 
try in the fifties and sixties and have never reentered the coal min- 
ing business. 

The coal act imposes a tax liability on the former reach-back coal 
companies who had signed UMWA agreements as far back as 1950. 
The whole premise of the coal act was that coal companies had 
made so-called promises to provide lifetime health care benefits for 
retired miners and their families in 1978 and later. Super reach- 
back companies are those that did not sign the 1978 or later agree- 
ments with the UMWA. The coal act sponsors said they wanted to 
stop companies from dumping their responsibility onto the compa- 
nies that had faithfully kept their commitments. Instead, the coal 
act empowers major largely foreign-owned operating coM compa- 
nies to abandon the contracts they negotiated and dump their obli- 
gation on companies like us who left the industry generations ago. 
This is a travesty and surely not what Congress truly intended to 
happen. 

There are four major reasons why the reach-back tax should not 
apply to companies like Templeton, Princeton Mining and 
Sherwood Templeton. The alleged promises were in an agreement 
signed by BCOA companies in 1978 and later. The coal act imposed 
liability on Templeton for promises it could not have made since it 
left the collective bargaining process in 1954, 24 years before these 
agreements were negotiated. 

Second, Templeton has been given responsibility for about 36 
beneficiaries, including an estimated 9 orphans. Only 4 of the 36 
beneficiaries ever worked for Templeton and only 2 of those are 
still alive. Templeton’s funding of the original plan should have 
been sufficient to carry those four miners thunugh their retirement, 
though Templeton did not promise it would. But the new plan that 
BCOA and UMWA created in the seventies, added 23 Templeton 
miners’ wives and dramatically increased benefit levels without 
Templeton’s knowledge or consent. The funding formula of the old 
and new plan still withstood all these increases until the BCOA 
and UMWA changed the funding formulas in 1988. 

Third, the coal act compels Templeton to pay for orphan bene- 
ficiaries. Some of these orphans retired from other companies as 
recently as 1992, 38 years following Templeton’s exit from coal 
mining . We will be required to pay for orphan benefits until about 
the year 2030 and probably longer. 

This is 76 years after we left the coal business and 24 years after 
mortality tables suggest our last assigned beneficiary will die. 
These orphans were never associated with Templeton and likely do 
not even know we exist. Even though fund transfers have paid the 
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orphans so far, we expect transfers to end in about 2004, leaving 
us to pay the next 26 years. 

Templeton expects to pay just over a million dollars for all the 
coal act premiums over the 30 to 40 years of liability. We estimate 
we could pay $52,000, if only paying for our assigned miners. 

Fourth, we do not believe even the coal act primary sponsors 
intended to involve companies signing UMWA contracts earlier 
than the alleged 1978 promises. In fact, the Dole Commission 
which Confess appointed in 1989 to study the problem and make 
recommendations, did not suggest going back further than 1978. 
The super reach-back provisions were added by the conference 
Committee and were never debated by the House or the Senate. 

Let there be no confusion about our interest in the well-being of 
miners. Our company’s founders, my grandfather, John A. 
Templeton, and my great-uncle Philip Penna left dismal lives as 
miners in their native Scotland and England to come to America 
in search of better working conditions. 

Eventually, Templeton worked his way through the mining ranks 
to become a mine boss, and Penna was instrumental in the found- 
ing of the UMWA, becoming its second international president. 
Then in 1920, Templeton and Penna founded Templeton Coal Co. 
Inc. Templeton mines were always union mines. 

However, demand for our deep coal declined significantly in the 
fifties, and in 1954 we decided to close our last mine. Though the 
company was in financial crisis, it did what was right for its 
employees, as it always had done in the past. Templeton satisfied 
all its obligations to its miners and their benefits under the 1950 
Welfare and Retirement Fund. 

Templeton began diversifying in the fifties. Instead of mining 
coal, we now produce laboratory equipment, inspirational gifts, 
electric heating elements and plastic bathroom accessories and dis- 
tribute plumbing, heating and air-conditioning products. We also 
lease land to others for farming and coal production. 

We hope the Congress will completely exempt coal act liability 
for super reach-back companies like ours who left the industry 
before 1978. Super reach-backs have no accountability to the situa- 
tion and represent no more than three percent of anticipated fund 
revenues. 

In conclusion, I ask that you please consider our story carefully. 
Is it right that Congress impose a tax on our companies for a busi- 
ness we left four decades ago? 

Is it fair that we be held accountable for promises operating 
companies may have made over two decades after we left the coal 
mining business? How long should we be forced to fund retiree 
health care benefits for people who never worked for 'Templeton, 
and how can it be that a company is legally mandated to pay 
retiree benefits 24 years after its last retiree dies? 

We have been pa 3 dng our coal act premiums while spending 
countless hours and dollars resisting tms dreadful circumstance. 
We could be using this time smd these dollars developing new busi- 
ness as our competitors are doing. It is not right and only Congress 
can make it right. 

Thank you for your time and consideration. 

[The prepared statement follows:] 
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SHERWOOD-TEMPLETON COAL COMPANY, INC. 
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PRINCETON MINING COMPANY, INC. 

Terre Haute, Indiana 


I. Introduction 


My name is Tom Templeton, and I am president of Templetcm Coal Company, Inc. 
of Terre Haute, Indiana. I am here on behalf of my company, our subsidiary Sher^'ood- 
Templeton Coal Company, Inc., and Princeton Mining Company. We sui^rt H.R. 1370. 
Although all three companies 1 speak for today have "coaT or "mining” in their names, please 
understand that all of us left the mining industry in the 1950*5 and 60's and have never re-entered 
the coal mining business. 

Templeton’s history is illustrative of the fundamental unfairness thrust upon it and 
similarly situated companies, such as Princeton Mining and Sherwood-Templeton, because of 
changes made to the he^th care benefits of retired coal miners decades after we left the coal 
mining business. The Coal Act imposes a tax liability former "Reachback” coal conq>anie5 
who had signed a UMWA ^reement as far back as 1950. The whole premise of the Coal Act 
was that coal conqranies had made so-crdled promises to provide "lifetime healthcare benefits" for 
retired miners and their families in (978 and later. 

"Super-Reachback" companies are those, like Templeton, that did not sign the 
1978 or later r^reements with UMWA. The Coal Act sponsors said they wanted to stop 
companies fnxn dumping their responsibilities onto the companies that have faithftilly kqM their 
commitments. Instead, the Coal Act empowers major, largely foreign-owned, opmting coal 
companies to abandon the contracts they negotiated and dump their obligations rm ccHnpaaies like 
Templeton, Princeton, and Sherwood-Templeton who left the industry generations ago! This is a 
travesty, and surely not what Congress truly intended to happen. 

11. Why The Reacldmck Tax Should Not Apply to Super-Rcachbacks like Tanplrton. 
Sherwood»Tcmplctoii. and Princeton 

There are four major reasons why the Reachback tax should not ai^ly to 
companies like Templeton, Princeton, and Sherwood-Templeton: 
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1 . The first reason is obvious. The alleged "promises" were in agreements signed by BCOA 
companies in 1978 and later. The Coal Act imposed liability on Templeton for promises it 
could not have made, since it left the collective bargaining process in 1954, 24 years before 
these agreements were first negotiated. 

2. Templeton has now been given responsibility for about 36 beneficiaries, including an 
estimated 9 orphans. Only 4 of the 36 beneficiaries ever woriced as miners for Templeton and 
only 2 of those are still alive. Templeton’s funding of the original plan should have been 
sufficient to carry those 4 miners through their retirement, though Templeton did not promise 
it would. The BCOA and UMWA created a new plan in 1974 after dissolving the plan 
Templeton had funded. The new plan added 23 Templeton miners' wives and dramatically 
increased benefit levels without Templeton's knowledge or consent. The funding formula of 
the old and new plans still withstood all of these increases until the BCOA and UMWA 
changed the funding formulas in 1988. 

3. The Coal Act compels Templeton to pay for orphan beneficiaries. Some of these orphans 
retired from other companies as recently as 1992, 38 years following Templeton's exit from 
coal mining. We will be required to pay for orphan benefits until about the year 2030. 
probably longer. That is 76 years after we left the coal business and 24 years after mortality 
tables suggest our last assigned beneficiary will die. These orphans were never associated 
with Templeton and likely do not even know we exist. Though fund transfers have paid the 
orphan charges so far, we expect these transfers to end in about 2004, leaving us to pay the 
next 26 years. Templeton expects to pay just over $1 million (including Sherwood- 
Templeton) for all Coal Act premiums over the 30 to 40 years of liability. Templeton expects 
it would only pay $5 1 ,9 10 if paying only for its 4 assigned miners and not wives or orphans. 

4. We do not believe even the Coal Act's primary sponsors originally intended to involve 
companies signing UMWA contracts earlier than the alleged 1978 promises. In fact, the Dote 
Commission, whom Congress appointed in 1989 b> study the problem and make 
recommendations, did not suggest going back further than 1978. The Super-Reachback 
provisions were added by the Conference Committee and were never debated by either the 
House or Senate. 

ill. Back2round of Templeton, Sherwood^Templeton. and Princeton 
A. Templeton Coal Company, Inc. 

Let there be no confusion about Templeton's interest in the well-being of the 
miners. Our company’s founders, my grandfather, John A. Templeton the first, and his brother-in- 
law, my great uncle Philip H. Penna. left dismal lives as miners in their native Scotland and 
England to come to America in search of better working conditions. Eventually, Templeton 
worked his way through the mining ranks to becon^ a mine boss, and Penna was instrumental in 
the founding of the UMWA, becoming its second intemationai president. Then in 1920 Templeton 
and Penna founded Templeton Coal Company, Inc. as president and vice president respectively. 
Templeton mines were always union mines. Mining was still dangerous, hard work, but 
Templeton, Penna, and the generations of Templeton family since then never forgot their past and 
treated miners widi dignity, respect, and concern fw their well being. The Company and its 
employees thrived in the 1920’s, 30’ s. and 40’s. 

Templeton was signatory to National Bituminous Coal Wage Agreements 
(NBCWAjftom 1950 until 1955, though it was nevera member of the BCOA. Templeton last 
contributed $.40 per ton of mined coal to that retirenunt and welfare fund. Templeton’s 
contribution suppcHted health care for retired miners as required by the NBCWA. Wives were 
not covered under the NBCWA. Wives were added by BCOA companies and the UMWA to the 
NBCWA in 1974. That year they abolished the plan Templeton had funded and created a new 
plan, to which Templeton was not a party. 

Demand for our deep mined coal declined significantly in the 1950's, and in 1954 
our board decided to close the last mine. Some miners worked into 1955 shutting down the mine. 
Though the company was in financial crisis, it did what was right for its employees, as they always 
had in the past. Templeton satisfied all its obligations to its miners, the miners' benefits under the 
1950 Welfare and Retirement Fund, and its entire obligation to the UMWA. Templeton 
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contribuled af^Troximately $850,527 into the Welfare and Retirement Fund between its begi nnin g 
in 1950 until closure activities ended in 1955. 

Templeton began diversifying in the 1950's. Instead of mining coal, we now 
produce labcvatocy equipment in Terre Haute Indiana, inspirational gifts in Seymour Indiana, 
electric heating elements in Allegan Michigan with some administrative services in Indianapolis, 
bathroom accessories in Franklin Indiana, and distribute plumbing, healing and air-conditioning 
products at 10 locations throughout Iowa. We also lease land for fanning and coal production, 
mostly in Indiana and illinds. 

Under die broad definition of ‘^related persons" in the 1 992 Coal Act, all of these 
businesses suddenly bear liability fcH* the cost of benefits fc^ retired UMWA coal miners. Those 
costs are detmnined by the benefit levels and eligibility criteria as negotiated between the UMWA 
and the BCOA in 1988, 34 years after we closed (Hir last mine. This sudden liability erodes the 
financial viability of these subsidiary companies. 

Templeton was originally notified of 41 assigned beneficiaries. Through appeals 
with SSA the 41 has been reduced to 27. with a pn»pective liability of 9 orphans, or 36 
beneficiaries altogether. Of the 27. 10 have already died. The Coal Act includes the dead when 
prorating or^rfian liability. Those 10 dead assigned beneficiaries and those who die later will 
create orphan liabilities for Templeton from the time orphan payments are expected to begin in 
2004 until the fund ends around the year 2030. Only 4 of Templeton’s 36 beneficiaries are retired 
miners that once received a health benefit while working for Templeton, and only 2 of those are 
still living. Templeton expects to pay $924,000 for its 30-40 years of liability under the Coal Act, 
just over $1 million when including Sherwood-Templeton. It wouldpay only $51,910 if paying 
only for the miners it once covered. 

B. Sberwood-Templeton Coal Company, Inc. 

Sherwood-Templeton was signatory to Naiional Bituminous Coal Wage 
Agreements from 1950 until 1960, though it was never a member of the BCOA. Shcrwood- 
Templeton’s contribution supported health care for retired miners as required by the NBCWA. 
Again, wives were not covered under the NBCWA. Wives were added to the NBCWA in 1974 
under an entirely new plan. 

In i960 Sherwood-Templeton sold its last mine to AMAX. Sherwood-Templeton 
satisfied all its obligations to its miners, the miners' benefits under the 1 950 Welfare and 
Retirement Fund, and its entire obligation to the UMWA. Sherwood-Templeton contributed 
approximately $2,043,626 into the Welfare and Retirement Fund between its beginning in 1950 
and the mine sale in 1960. 

Sherwood-Templeton began diversifying in the 1970's. Instead of mining coal, it 
now produces electric healing elements in Allegan Michigan. It also leases land for fanning and 
coal producUcHi, mosdy in Indiana and Illinois. 

Under the broad definition of “related persons" in the 1992 Coal Act, its Michigan 
business suddenly bears liability for the cost of benefits fm* retired UMWA coal miners. Those 
costs are determined by the benefit levels and eligibility criteria as negotiated between the UMWA 
and the BCOA in 1988, 28 years after selling its last mine and 1 8 years before the Michigan 
businsess was acquired. This sudden liability erodes the financial viability of this Michigan 
company. 


Sherwood-Templeton was originally notified of 5 assigned beneficiaries. Through 
appeals with SSA that number has lieen reduced to 3, with a prospectiive liability of 1 orphan, for 
a total of 4 beneficiaries. One of the 3 dead. The Coal Act includes the dead when prorating 
orphan liability. The dead assigned beneficiary and those who die later will create orphan 
liabilities for Sherwood-Templeton from the time orphan payments are expected to begin in 2004 
until around the year 2030. None of Sherwood-Templeton's assigned beneficiaries are retired 
miners that once received a health benefit while working for Sherwood-Templeton. Sherwood- 
Templeton expects to pay $78,200 for its 30-40 years of liability under the Coal Act for people it 
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never, ever, provided a he^th benefit in the past. It would pay nothing if paying only for the 
miners it once covered. 

C. Priiuxton Mining Company, Inc. 

Princeton Mining Company was si^atory to National Bituminous Coal Wage 
Agreements from 1950 until 1966, though it was never a member of the BCOA. Princeton 
Mining Company’s contribution supported health care for retired miners as required by the 
NBCWA. Again, wives were not covered under the NBCWA. Wives were added to the 
NBCWA in 1974 under an entirely new plan.. 

In 1966 Princeton Mining Company leased its last mine to an unrelated 
corporation. Princeton Mining Company satisfled all its obligations to its miners, the miners' 
benefits under the 1950 Welfare and Retirement Fund, and its entire obligation to the UMWA. 
Princeton Mining Company contributed approximately $3,300,000 into the Welfare and 
Retirement Fund between its beginning in 1950 and 1966. 

Instead of mining coal, Princeton now produces agricultural commodities, 
processes and distributes popcorn wholesale, and owns certain oil well working interests, certain 
non-producing coal rights, and real estate 

Princeton Mining Company has been assigned 127 beneficiaries, with 16 now 
dead. Princeton has a (Mospective liability of about 42 orphans, for a total of 1 69 beneficiaries. 
The Coal Act includes the dead when prorating origan liability. Those 16 dead assigned 
beneficiaries and those who die later will create orphan liabilities for Princeton Mining Company 
from the time orphan payments are expected to begin in 2004 until the fund ends around the year 
2030. Only 13 of 127 of Princeton Mining Company’s assigned beneficiaries are retired miners 
that once received a health benefit while working for the Company. Princeton Mining Company 
expects to pay $260,781 in 1995. though it would pay only $30,542 if paying only for the miners 
it once covered. Princeton expects to pay several million dollars for its 30-40 years of liability 
under the Coal Act. 

IV. Conclusion 

We hope Congress will completely exempt Coal Act liability for Super-Reachback 
companies like ours who left the industry before 1978. Soper-Reachbacks have no more 
accountability to the situation than car dealers and cattle ranchers and represent no more than 3% 
of anticipated fund revenues. 

Please, consider our story carefully. Templeton’s history was founded on the 
principles of respect of our union employees and doing what is right. Is it right that Congress 
imposed a tax on our companies for a business we left four decades ago? Is it fair that we be held 
accountable for promises operating coal companies may have made over two decades after we left 
the coal mining business? How long should we be forced to fund retiree health care benerits for 
people who never worked for us? How can it be that a company is legally mandated to pay 
retiree benefits over 24 years after its last retiree dies? 

We have been paying our Coal Act premiums while spending countless hours and 
dollars resisting this dreadful circumstance. We could be using this time and these dollars 
developing new jobs and new business as gur competitors are doing. It is just not right! Only 
Congress can make it right? Thank you for your time and consideration. 
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Chairman JOHNSON. Thank you. 

I thank the panel. 

Mr. Templeton in your testimony, you make a statement that 
was not one of the ones that you included in your oral testimony. 
You say that Templeton will spend just over $1 million on these 
benefits, when if it had to pay only for the miners it once covered, 
it would only have to pay about $52,000? 

Mr. Templeton. That is right. 

Chairman JOHNSON. In other words, if you paid for the health 
benefits of the people that you employed even though you are no 
longer in the business, but if you reached back just to your own 
employees, it would cost $52,000, are you talking about per year? 

Mr. Templeton. No, that would be over their remaining lives 
rather than $1 million. 

Chairman JOHNSON. The reality is you will pay $1 million? 

Mr. Templeton. Yes. 

Chairman JOHNSON. That is very helpful, and the detail that you 
included in your statement was very helpful. 

Suzanne Gerwin, I wanted to clarify your conversations with the 
SSA. You say in your testimony that, just last week, in response 
to her appeal to SSA, your mother was notified by one of the field 
offices that the beneficiaries may have been improperly assigned. 

What do they mean by, may have improperly assigned, and what 
impact will, may have, have on the payments that you are required 
to make? 

Ms. Gerwin. It is — ^we were notified by the Southeast Regional 
Office that we may have been erroneously assigned. We appealed 
our assignment on the basis of passive income, that Buchanan 
County Coal is no longer in business, and it is not. It has no activ- 
ity. The impact may have been relieved is just that, it is I do not 
know what they mean and I won’t know until I get the final letter 
from the Baltimore office. I am assuming that is where the head 
of the SSA is. 

Chairman JOHNSON. At this point, you have some hope that your 
appeal has succeeded? 

Ms. Gerwin. Very much hope. I believe that every indication is 
that — ^we are not sending in our June 25 payment, and I know of 
only two other companies that have gotten relief in this fashion, 
and they ultimately do get their money back. That however — ^the 
impact that this 18-month or 16-month ordeal has had on my 
employer and my business — I make paper plates. That is what I do 
in Covington, Kentucky. 

My brother and I run a paper plate manufacturing company. As 
soon as my mother’s money was going to run out, probably around 
August, we were going to have to start paying the, I believe it is 
ten thousand-nine hundred something dollars a month premiums 
to the fund. We weren’t going to let my mother go through bank- 
ruptcy. We would have stepped in and used basically moneys from 
Premier Industries, the paper plate manufacturing company to pay 
this fund, this tax. That impact would have been a drastic impact 
on my company and Premier. 

We have 54 employees. We insure them. We find it ironic that 
we have 57 beneficiaries and the 54 jobs at Premier were in jeop- 
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ardy. They were going to lose their health care and their jobs, so 
I jokingly said I will pay for the difference. 

Chairman Johnson. From what you have heard today, are the 
benefits that you provide your employees more generous or less 
generous? 

Ms. Gerwin. They are far less generous. We just do single 
coverage. We do not have the ability to pay full family coverage 
and do not at this point have a retiree benefit plan for our workers. 

Chairman Johnson. Thank you. 

Mr. Ives, in your statement on the third page, you mention that 
Eastern never converted its operations — Eastern never dumped a 
single miner or retiree. It never shifted the liability for the health 
care of its employees to other employers. Quite the contrary. 
Eastern’s former coal operations have continued in operation under 
Peabody and have continued to generate revenues to support the 
UMWA fund. If your successor company is continuing to pay, aren’t 
you double reimbursing for those same people? 

Mr. Ives. Technically, I think the answer is no to that. What I 
said in the testimony was that Eastern when it owned Eastern 
Associated Coal, paid all of the contributions that Eastern Associ- 
ated Coal as a subsidiary of Eastern should pay, and when it left 
the business, the funds were sound and in good financial shape. 
The coal act reaches back to employees who were employees of 
Eastern when it operated its coal businesses in 1965 and prior. 
This was back when the UMWA agreements and the BCOA agree- 
ments — 

Chairman Johnson. Is there an overlap between the employee 
group of 65 prior, and the employee group of 65 post? 

Mr. Ives. Not that I am aware of. 

Chairman Johnson. So, the successor company generated a 
whole new work force? 

Mr. Ives. No. The people who worked for Eastern Associated 
Coal now work for Eastern Associated Coal owned by Peabody. 

Chairman Johnson. I understand that there would be some 
people that were not employed by the new company that had been 
employed by you but had left for one reason or another. 

Mr. Ives. Prior to 1966. 

Chairman JOHNSON. Are you paying only for those? Has there 
been an adjustment so that you are not paying for the people who 
went to the successor company and who are being paid for through 
the successor company? 

Mr. Ives. We have only been billed for those who worked for 
Eastern prior to 1966. 

Chairman Johnson. And who did not continue in the employ of 
the successor company? 

Mr. Ives. That is my belief. 

Chairman Johnson. Thank you. I wanted to clarify that. 

Mr. Kendig, you mention on the second page of your testimony 
that this agreement changed the BCOA contribution formula from 
one based largely on tonnage produced by a signatory company, to 
one based exclusively on the aggregate number of hours worked by 
its miners. That shift from tonnage to hours worked seems to be 
the cause of the change in liability burden amongst the companies, 
the shifting of that burden from basically high-production, low- 



117 


worker companies to the less-efficient, higher labor cost companies. 
What would happen if we shifted that back? 

Mr. Kindig. I think that certainly — ^we sell coal by the ton, not 
by the hour and we certainly believe that a tonnage based payment 
is more equitable because it distributes the costs across the 
economic units that we actually sell. When the BCOA determined 
to move from a tonnage rate to an hourly rate, that created a dis- 
crimination among all the coal companies subject to that agree- 
ment in respect to their productivity. 

Those that have very large highly productive surface mines or 
long wall mines would have a benefit, and those that operated thin 
seams for different qualities of coal — in our case, we mine a sub- 
stantial amount of metallurgical coal from very thin seems, some 
in the 42-inch range, and you do not get a lot of tons per man-hour. 
V^en you shift from a tonnage burden to an hourly burden, those 
companies that are less productive because of their mining condi- 
tions or because of their capitalization bear a greater burden than 
those that are highly efficient. 

Chairman Johnson. Thank you. 

Mr. Hancock. 

Mr. Hancock. Mr. Templeton, when did you first hear about the 
coal act? 

Mr. Templeton. I think the first notice I got was an article in 
Forbes Magazine. I was aware of things going on in the industry, 
but never anything like this. Then because of that we began to look 
into it and one of our people went to a seminar about the coal act, 
and it was at that time, later in 1993, that we really learned the 
magnitude of what had hit us. Because of that, I wrote the 
National Coal Association, which one of our subsidiaries is a mem- 
ber of, and asked why didn’t you inform the members of something 
like this? 

In their return, they decided to remain neutral and mute on the 
issue. I wish they would have come out in favor of it. At least we 
would have known what was going on. So, it was only at that later 
time we found out what had happened. 

Mr. Hancock. Do you know of any reach-back companies that 
did have input in the drafting? 

Mr. Templeton. There were no hearings, as 1 understand it, so 
there was no input. The only thing I received later from the 
National Coal Association was that the Dole Commission Report in- 
dicated that there was consideration ongoing back as far as 1978 
in assessing liability, but never anything going back to 1950. 

Mr. Hancock. That is kind of an expo facto deal. 

Mr. Templeton. It certainly was — is. 

Mr. Hancock. Ms. Gerwin, the situation that you are in — exactly 
how is Premier Industries connected to Buchanan Coal? Buchanan 
Coal is a corporation? 

Ms. Gerwin. Yes, sir. 

Mr. Hancock. A privately held corporation? 

How many stockholders are involved — ^you have no stockholders 
other than your mother? 

Ms. Gerwin. No, sir. My grandfather died in 1976 and he left 
Buchanan County Coal to his two daughters. My mother gave my 
aunt a lump sum of money and my mother retained the land-lease 
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income. I believe there is a tipple or some form of structure on the 
land down in Virginia somewhere, and she receives an income 
based on an easement situation. 

Mr. Hancock. Are we talking about a mineral right lease of 
some kind? 

Ms. Gerwin. Maybe. I do not really know. They call it like a — 
it is a very long lease, like 99 years. It is kind of like China or 
Hong Kong. They just pay us — we have never really, you know, 
wanted to rile them up and ask them why they keep sending us 
this money, because the company that pays us has not mined coal 
since I think the late seventies, and we continue to receive a lump 
sum ever spring from this company. That is basically what 
Buchanan is. 

And Premier Industries, my father bought it in 1981 and he 
passed away in 1983. We make paper plates in Covington, 
Kentucky. Now, obviously, when my father died, he was president, 
the stock went to my mother, but she doesn’t own Premier Indus- 
tries. My brother and I own it. 

Mr. Hancock. You and your brother own the stock of Premier 
Industries? 

Ms. Gerwin. Yes, sir. It is nonvoting stock because she did not 
want her children to be able to have their way with the company. 
It is not voting stock. She basically has control of the purse-strings 
of Premier and we just run the company. 

Am I clear? 

Mr. Hancock. OK. 

Ms. Gerwin. Basically this law, because what is going to happen 
is that there is no way my mother can afford to pay these pre- 
miums. She was — what am I going to do? Good luck mom — so then 
the obligation was going to fall onto Premier Industries. 

Mr. Hancock. I understand that. Where I am having a bit of a 
problem, Buchanan Coal, it doesn’t have any assets; is that correct? 

Ms. Gerwin. It has an income once a year, one lump sum. We 
receive I think it is $100 and something, $100 and change, not 
much, and we receive it once a year. She has two — there are some 
bookkeepers that were on a pension, a retirement account in that 
company that she has to pay out of that. 

Mr. Hancock. And she has paid in $274,000 of personal assets? 

Ms. Gerwin. Yes, sir, and capital gains tax when she liquidated 
some stocks, P&G, Coca-Cola, so she had to sell stock and pay cap- 
ital gains and then pay this. I was screaming at her, she was crazy 
to do that and she was terrified about the penalties. 

Mr. Hancock. It seems she should just transfer the stock and let 
them sell it and she wouldn’t have to pay capital gains on it. 'That 
wouldn’t work except through some charity. 

Has anybody on this panel heard of any type of a situation like 
this that has occurred before that the U.S. Congress has done? 

Mr. Ives. No, sir. As a person not in the coal business and not 
finding out about the act until we got the bill, I said how can our 
country do this to us, interfere between two contractual parties 
who have the capacity to settle their differences and to pay the 
price? I saw the miners out there with their signs, keep the prom- 
ises. We agree. Those who make them, should keep them. 
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Mr. Hancock. This Committee wants to make sure that, as I 
have mentioned two or three times, that the members of the 
UMWA get exactly what they were promised. It is a case of who 
is legally obligated to pay for it. 

One other question. We are in a situation now .with Superfund. 
We have spent I do not know how many billions of dollars and 
most has gone for legal fees. Not much has been accomplished. Do 
you have any idea of what kind of legal fees have been involved in 
this thing since it started? I am sure that you all have been — 

Ms. Gerwin. I know just to generate — 

Mr. Hancock. Say legal and accounting fees. 

Ms. Gerwin. To generate the appeal and to keep coming to 
Washin^on and lobby to find out, I know our Cincinnati law firm, 
we are in excess of $60,000 and that is just last count. The bills 
keep coming in. I would estimate that we are approaching $75,000 
that we have spent so far. And that is to appeal. That is to basi- 
cally get where we never should have, which is not here. 

Mr. Kindig. I have no idea what our legal fees are but I am sure 
that they would be shocking. They generally are anyway. I know 
that we have spent well over $100,000 just to have a firm go 
through and check the assignments that were made to us of the 
various beneficiaries, found several people who were dead. They 
are still dead, but we are still paying for them, and that process 
seems to drag on. 

We cannot seem to get the relevant parties despite the fact that 
we have submitted evidence that these people are dead to stop pay- 
ing for them, so we keep sending them a check every month. I 
guess it will get adjusted sooner or later, but the cost of dealing 
with this act over and above the premium expense has been very 
significant. 

Mr. Templeton. We have spent in excess of $250,000 in legal 
expense in contesting the legislation. 

Mr. Ives. Eastern Enterprises has spent in excess of $1 million. 
We have challenged over 800 individual assignments. Each booklet 
that we have sent to the SSA is about an inch thick. The lady who 
testified today, Ms. O’Connell, says she has 34 cartons of filings 
that we have made with her. It takes that much time when the 
people that you are talking about worked for a company that you 
no longer own, that have been gone for 25 years. 

The act is insidious in that it covers anybody who is an affiliate, 
so you have to look at not only who employed the people, but what 
is the affiliate company, which can be three or four transactions 
away from who the person on the Social Security card was in order 
to determine who the appropriate person is. The SSA has a difficult 
job. We also have challenged the constitutionality of the act in the 
Federal Court of Massachusetts, which is pending. 

Mr. Hancock. Madam Chairman, we have four companies 
represented here. We just mentioned 1.36 million dollars’ worth of 
legal fees, and that probably does not count all the in-house time 
just to these four companies and not a penny of that went to help 
the miner; did it? 

Mr. Kindig. I did not want to know this number. Counsel in- 
forms me that the legal fees are in excess of $2 million, in addition 
to the other costs. 
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Mr. Hancock. You just added another $1.7 million, four compa- 
nies, and not a penny of it to the benefit of the miners that we are 
concerned about. 

Thank you. Madam Chairman. 

Chairman Johnson. Mr. Portman. 

Mr. Portman. I thank the Chairman. 

I have read all the testimony and I appreciate your being here 
and the very excellent statements by all companies. 

Ms. Gerwin, looking at your testimony and hearing some of the 
questions and answers, I want to commend you for taking the time 
to analyze this situation, and then in your testimony to put it in 
plain English. You have done a remarlmble job of cutting through 
some of the bureaucratic language and some of the distracting 
arguments here and there, and have distilled it pretty well, espe- 
cially as to the super reach-back companies. I think it is a huge 
fairness issue. 

When you look at the super reach-back companies and what 
percentage they are paying into the fund, it is de minimus. The 
saddest part is it wasn’t even necessary, and yet you have incurred 
all these fees. 

I hope we can get to the point where we can go beyond the good 
legislation that Mr. Hancock has introduced and deal with the 
super reach-back problem. 

You have also spent a lot of time, looking at your testimony, in 
talking to others. You have testimony about the Lanzendorfers and 
H&H Coal, and CF&I, and Barnes & Tucker, so you have probably 
spent time talking to small businesses that are in your situation. 

With that information, is there anything else you would like to 
add for the record about what these other companies are going 
through who are in a super reach-back position and struggling to 
make ends meet? 

Ms. Gerwin. I think the Committee needs to know there are a 
lot of companies out there. I have talked to about 40 in Kentucky 
alone, 10 or 15 in West Virginia, 2 or 3 in Ohio, a couple in 
Pennsylvania. The response is they are suspicious; this doesn’t af- 
fect me. I said, that is what I said. They are like, I am not going 
to pay it. That is what I said. 

My advice to them or what I was trying to get them to realize 
is that it is a law and that some day these penalties will have to 
be collected, and that being an ostrich and sticking your head in 
the sand may be an immediate solution, but it is not going to go 
away. This was before I knew we were going to have the chance 
to testify and bring this slight oversight to your attention. 

They are scared. They are running, changing phone numbers. If 
I can call you on the phone and find you, I surely think the IRS 
will be able to. 

Lyda Codell, I talked to her. She is 78 years old. I tried to get 
her to come to Washington with me to talk to Senator Ford and 
Senator McConnell last year, she is too sick to come. Her grand- 
daughter said that she would come but she did not like to leave her 
grandmother. This woman’s premiums are $22,000 a month and 
she has not paid. 

I calculated her penalty at around $4 million and that was 11 
months ago. So, I do not know what she is going to do if she ever 
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gets a notice in the mail from IRS. She will probably have a heart 
attack or something. 

To answer your question, there are a lot of companies out there 
and they are not able to appeal like I did. There are a lot of compa- 
nies that have nowhere to turn. The law the way it is written 
applies to them. They employed miners; therefore, they are respon- 
sible. 

Mr. PORTMAN. Let me ask a couple of other questions. Mr. Ives, 
you talked about super reach-back and reach-back and why you 
think there is a difference. Obviously, the 1978 date is critical to 
that. Can you expand as to why you think super reach-back and 
reach-back companies should be treated differently? 

Mr. Ives. Yes, sir. I think both have been disadvantaged. I think 
that in 1974 and in 1978, when the promises of extended benefits 
were included in the contract, prior to 1974 — most of the super 
reach-backs are prior to 1974— the benefit plans were defined 
contribution plans, which meant that the payments that were made 
by coal operators prior to that time paid the money to the UMWA 
Welfare and Retirement Fund of 1950, the union had their own 
funds, and they provided the benefits and were responsible for 
them, and there was zero promise of anything further than making 
those payments. And if the union ran out of money or misappro- 
priated, or whatever else, that was their issue, not the company’s 
issue. So, we feel that the companies who never had an implied 
promise and were paying into defined contribution plans had 
completed all their obligations. 

I think that the reach-back companies were companies that had 
entered into agreements. I think they got torpedoed by the 1988 
agreement where the funding got changed and they have a legiti- 
mate argument as well. I think our predicament is totally — is the 
most egregious thing I have ever heard. 

Mr. PORTMAN. Because you had not made a commitment? 

Mr. Ives. No commitment at all. 

Mr. PORTMAN. Thank you all for being here. 

I hope we will be able to learn enough in today’s proceedings to 
come up with a remedy for the most egregious example, I think, 
which is the super reach-back situation. 

I yield back. 

Chairman Johnson. Are your employee benefit plans as gener- 
ous in benefits offered amd in definition of family coverage as this 
plan? 

I asked Ms. Gerwin that. 

Mr. Kindig. I am not aware of any plan other than the plans 
that are associated with the United Mine Workers that are any- 
where near this generous. We think we provide adequate retiree 
medical care for our employees, but they are nowhere near this 
generous. If all our plans were this generous, we would be doing 
nothing but funding the plans, not investing in new job opportuni- 
ties or anything else. 

Mr. Templeton. The same thing applies. We pay for employees, 
we share dependent coverage cost, but we have no plans that cover 
health benefits for retirees. 

Chairman JOHNSON. Thank you. 

Mr. Ives. 
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Mr. Ives. We have health care benefit plans. We, like most other 
companies, have put in various capitation and copay as well as pre- 
ferred provider programs that have actually lowered and signifi- 
cantly reduced the rate of increase in costs. Several of our plans 
have actually gone down in costs. 

As a matter of fact, both regular employees and union employees 
at both Boston Gas and at Ohio River Co. are wondering why their 
benefits are being reduced at the same time we are being asked to 
make significant contributions for people, for the miners who never 
worked for us. 

[Additional written Subcommittee questions and the responses 
submitted to Pittston Coal Co., Eastern Enterprises, and 
Templeton Coal Co., Inc. follow:] 
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IIIPfnSTON 


Karl K. Klndig 

President & Chief Executive Officer 
Pittston Coal Company 
Direct dial 703.889.6337 


August 25, 1995 


Honorable Nancy L. Johnson 
Chairman, Subcommittee on Oversight 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, DC 20515 


Dear Con^essman Johnson; 

Enclosed are the answers of Pittston Coal Company to the additional questions relative to the 
Coal Act posed by the Subcommittee on Ovei^i^t. As you will note from our answers, we 
continue to believe that the Act, in addition to its other de6ciencies, has been very destructive 
to the collective bargaining process, heretofore the keystone of federal labor policy. 

I would like to reiterate the appreciation of our Company for you concern about this ill- 
conceived law. HopefriUy, your efforts and those of your colleagues will be successful in 
redressing its obvious inequities. 
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QUESTIONS PRESENTED FOR THE PITTSTON COAL COMPANY 


1. What relevance does the 1992 Act have to Pittston's faith in its ability to rely on 
collective bargaining to resolve issues with its employees? 

Madam Chairman, the answer is quite simple, the Act has greatly undermined 
the collective bargaining process. The 1992 Coal Act represents unprecedented 
federal intrusion into a private contract, the implications of which carry far beyond 
the interests of coal companies. The entire system of collective bargaining, which 
affects many industries, has been compromised. The assumption by Congress of the 
role of final arbiter in labor disputes will undermine confidence in the collective 
bargaining process. No employer, or union for that matter, will be able to make 
concessions in bargaining for fear that what it receives in return will be taken away 
by Congressional action. 


2. What impact did the 1992 Act have on Pittston's collective bargaining agreement 
with the UMWA? What added costs did it impose? How? 

Because of the Act, important provisions of Pittston's hard fought labor 
agreement with the UMWA was completely abrogated. This agreement was reached 
following the direct intervention of the Federal Government in the person of then 
Secretaiy of Labor Dole after a very difficult mineworker strike against Pittston Coal 
Company. The Act had tiie effect of codifying the concessions made by Pittston Coal 
as part of its collective bargaining agreement, while negating substantial benefits 
Pittston Coal received as quid pro quo. 

In its 1990 labor agreement with the UMWA, Pittston Coal contractually 
agreed to make a substantial payment to the UMWA 1950 Benefit Trust and to 
maintain first dollar medical benefits for its employees through its single employer 
plan. The Act extends the scope of Pittston Coal's liability to mine workers who were 
never employed by Pittston Coal, an imposition that was specifically avoided in the 
collective bargaining agreement. 

Not only must Pittston Coal struggle to fund over $10 million annually in 
newly imposed health care costs, it may no longer negotiate over health care cost 
contaimnent issues affecting pre-1993 retirees. In summary, Pittston Coal’s cash flow 
has been substantially affected and Pittston Coal cannot reinvest in its core coal 
business to the extent necessary to meet long term objectives all because Congress, 
in the case of the Coal Act, abandoned collective bargaining in favor of legislative 
intervention. 
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3, Please elaborate on the portion of your testimony that describes the alleged 
windfall that the 1992 Act provided for large, foreign-owned coal companies. 

The windfall was the result of a well conceived public relations and legislative 
plan directed by the BCOA, which is largely comprised of multi-national coal 
companies. First, in the 1988 National Bituminous Coal Wage Agreement, the 
BCOA engineered a change in the way miner benefits were calculated from tonnage 
to man-hours worked, thereby successfully shifting beneficiary costs from larger 
companies to smaller companies whose operations were more labor intensive. This 
resulted in huge annual savings for the largest and most profitable companies at the 
expense of smaller operators. But this formula also caused an artificial retiree's health 
plan funding crisis. To solve this artificial "crisis" the BCOA supported the ill- 
conceived Coal Act to further reduce their financial obligations and shift these costs 
(i) to companies which had left the coal business, (ii) to companies, like Pittston, 
which had negotiated independent labor agreements, or (iii) to smaller coal companies 
which could not afford to guarantee lifetime health care for all UMWA retirees. 

The BCOA's windfall was augmented by the inability of companies like 
Pittston, which rely heavily on exports, to pass through the added costs of the 
additional premiums Finally, the smaller companies are effectively frozen out as 
future competitors due to cash flow disparities. The BCOA companies will be able 
to buy up the coal reserves of former signatories, which are driven out of business by 
the federally mandated retiree health care costs. Thus, not only is the Coal Act an 
abandonment of over sixty years of federal labor policy promoting collective 
bargaining, it is anti-competitive as well. 
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Eastern 

ENTEPPn.SES 


9 R've'Side Road 
Weston. Massacf'usetts 02193 
Tei 617647-2300 
Fax 617 647-2350 


J. Atwood Ives 

C-'a—a- ano 
Cn-e' Exe:u'ive O'i c.e' 


July 24, 1995 


Representative Nancy L. Johnson 
Chairman, Ways and Means Subcommittee on Oversight 
1 136 Longworth House Office Building 
Washington, DC 20515 

Re; The Coal Act 
Dear Chairman Johnson: 

I am pleased to respond to your July 1 0, 1 995 letter seeking responses to various 
questions for the official record of the Subcommittee on Oversight's hearing on the Coal 
Act. 1 have already elaborated on some of the issues raised by those questions in my 
July 7, 1995 letter to you, but I will be more detailed here in response to your specific 
questions. Your questions are right on the mark and Eastern's responses, as well as 
those of other companies, will further demonstrate that the Coal Aa imposes an 
unprecedented burden that is both unprincipled and bad public policy. 

1. Have you appealed any assignments of employees made by the Social 
Security Adminutration? With what result? At what expense? 

Eastern's appeal eSbrts have been two>pronged: they have involved both a 
blanket challenge on a single ground to Ml of the assignments naade to Eastern and 
individual challenges on numerous other grourtds to over 1,000 of the beneficiary 
assignments. The process began for Eastern in September 1993 when we received the 
initial assignments of 2,323 beneficiaries. In October 1993, we were billed for 1,494 of 
these beneficiaries. Since Eastern had long ago sold its coal operations and 
simultaneously transferred all of its records, we had no means to confirm whether these 
individuals had ever worked for Eastern, let alone whether they were eligible for benefits 
under the Act or properly assigned to Eastern. We realized that a Herculean effort 
would be required to uncover the rationale for these assignments when SSA repeatedly 
refused to provide Eastern with the basis for its decisions or with any information that 
would permit Eastern to evaluate whether the assignment was correctly made, or 
whether the beneficiary was eligible for benefits. As a result, in order to meet the strict 
appeal deadlines. Eastern employed a sizeM>le team of outside and in-house lawyers, 
paralegals, investigators and other support personnel to determine whether the 
assignments had been properly made. 



As a result of our elforts, which took the better part of a year, we found that 
hundreds of beneficiaries should have been assigned to other companies whose corporate 
status and history we researched, at great expense, because SSA considered it too costly 
and burdensome for the government to do so. Additionally, we determined that 
numerous beneficiaries were ineligible because the beneficiary was either deceased or did 
not otherwise meet the eligibility requirements of the plan. In the end, after compiling a 
database of information containing over 12 megabytes of information (approximately 50 
metropolitan area phone books!), Eastern filed individual appeals with SSA from the 
assignment of 1,079 beneficiaries. These appeals contained detailed analyses and 
historical information regarding the beneficiaries and the other companies for whom they 
worked. The appeals together comprised 34 shipping boxes of material transmitted to 
SSA. This nine month process of developing information and filing the challenges 
required thousands of man-hours of work by lawyers, paralegals and other support staff 
and has cost Eastern nearly a million dollars in legal and consulting fees and costs to 
date! (This does not include litigation and lobbying expenses which have also been 
enormous). The bill just for shipping the 34 boxes to SSA was over $2,0001 

To date, while SSA has not yet ruled on all of the individual appeals submitted by 
Eastern, it has already agreed vrith Eastern's analysis on S3 out of the 1 12 appeals that 
SSA has reviewed so far. In addition, SSA has acknowledged that a number of the 
beneficiaries are ineligible for benefits and therefore should never have been assigned to 
Eastern in the first instance! While Eastern can derive some satisfaction from the 
reduction in its liability resulting from its successful appeals. Eastern (and other 
companies) should never have been required to bear the burden and expense of 
researching and analyzing these assignments. 

In addition to challenging the propriety of individual assignments. Eastern has 
also mounted a blanket appeal calling into question the propriety of assigning gny 
beneficiaries to Eastern. The basis for our challenge is that EACC (Eastern’s former 
subsidiary, now owned by Peabody Coal Company) is the successor to Eastern's former 
coal division and should therefore have received all of the assignments made to Eastern 
based on SSA's own internal guidelines. SSA repeatedly represented that Eastern would 
receive a decision on its successor company challenge prior to the time the individual 
miner challenges would otherwise be due. Nonetheless, that was not the case and, as 
discussed above, SSA ultimately required that Eastern file all of its individual appeals 
before it would rule on the successor issue. 

In the end, SSA denied Eastern's cldm that EACC should be responsible for all 
of the beneficiaries assigned to Eastern. SSA's decision was, and is, completely at odds 
with the assignment provisions of the Coal Act and with SSA's own internal guidelines 
and instructions. Notwithstanding SSA’s refusal to reassign beneficiaries to EACC, we 



have recently learned, through a limited response by SSA to a FOIA request, that SSA 
has reassigned beneficiaries to successors in other instances nearly identical to Eastern's 
case. SSA has refused to provide additional evidence of assignments to successors 
unless Eastern pays SSA up fi-ont $74,000 in 'costs'! Eastern has appealed SSA's 
decision; that appeal has been consolidated with the federal court action now pending in 
the United States District Court for the District of Massachusetts, discussed in greater 
detail below. 

Finally, and unfortunately, lest it appear that Eastern is nearing the end of the 
assignment and appeal phase of the Coal Act, a little over a week after the Subcommittee 
hearings on the Coal Act, Eastern recdved 413 new assignments fi-om SSA (presumably 
reassignments fi^om other companies to whom the beneficiaries had been erroneously 
assigned). Many of these assignments appear to be based on purported employment for 
a predecessor of Eastern's subsidiary. Midland Enterprises Inc., a marine transportation 
company that has never been in the coal business, never employed a single coal miner 
and never signed a single UMWA coal wage agreement. The tenuous connection to 
Eastern apparently arises from the purchase by Midland of certain barge assets from 
another company which then ceased its operations. That same company had previously 
sold certain coal operations to a current BCOA member. This is truly a perverse result 
of SSA's interpretation of the Coal Act! These new assignments may not only add tens 
of millions of dollars to the amount of Eastern's liability, but it begins anew the 
agonizing, time-consuming and expensive appeal process! Moreover, SSA has indicated 
that this is not the end of the reassignment process, but rather that it is an ongoing 
process that will continue to result in new reassignments in the future. 

2. Do you have any pending litigation under the 1992 Act? 

Yes. Eastern Enterprises v. Donna Shalala. et al. and Eastern Enterprises v. 
Peabody Holding Co.. Inc., et al.. Civil Action No.93-12372-WF (D. Mass. 1993). 

On November 1, 1993, Eastern filed a complaint in Federal District Court in 
Massachusetts against the Secretary of Health and Human Services and the Trustees of 
the UMWA Combined Benefit Fund challenging the constitutionality of the Coal Aa as 
applied to Eastern on due process and takings grounds. 

Eastern also filed a third party complaint in that action against Peabody Holding 
Co., Inc. and Eastern Associated Coal Corp. alleging that Peabody and EACC are 
responsible for any liability Eastern is forced to bear under the Coal Act on account of 
the transfer of Eastern's Coal Division to EACC in 196S and the subsequent sale of 
EACC to Peabody in 1987. 



On Februaiy 15, 1995, Eastern amended its complaint to add an appeal of SSA's 
denial of Eastern's blanket appeal on successor company grounds, described above. A 
hearing on Eastern's motion for summary judgment on its appeal of SSA's decision is 
scheduled for August 15, 1995. 

3. Can you describe what your legal costs have been? 

Eastern's legal fees and costs for its outside counsel and support staff covering 
the administrative challenges, the federal court case and its efforts to obtain a legislative 
solution by way of an exemption from the Act total approximately $1.5 million through 
June 30, 1 995. This figure, however, does not capture the huge resources Eastern and 
its subsidiaries have expended in terms of executive and other in-house staff time 
devoted to these issues. 

4. What is your approximate annual premium liability under the Act? 

Eastern's approximate atmual premium liability is S3 .2 million for the first full 
year (October 1, 1993 - September 30, 1994). Eastern's total projected liability based 
on the original assignments (not including the 413 new assignments or any fiiture 
assignments) is between $70-100 million. With the addition of the most recent 
assignments. Eastern's liability could increase by $20 million or more and the annual 
premium could exceed $4 million or more. As noted above, it is also possible that 
Eastern will receive additional assignments that will add to its total liability. 

5. What steps would you recommend that Congress take to remedy the 
problems created by the 1992 Act? 

Eastern strongly recommends that Congress amend the 1992 Coal Act, not just 
to “remedy the problems, “ but to right the injustices cmd undo the harm caused by that 
statute. Congress should start with the simple proposition that those who are not 
responsible for the problem should not pay for the remedy: Reachback companies that 
did not sign the 1988 UMWA agreement should not be liable for Coal Act payments. 
Period. This would not ^ect miners' benefits, sitrce present BCOA companies — who 
are the sources of the problem — will remain responsible for maintaining the funds' 
viability to pay for benefits that those BCOA companies guaranteed. 

Should the Committee conclude that it is not feasible to carve out all reachback 
companies from the 1992 Act, Eastern urges that basic tenets of justice and fairness 
require that Congress exempt from the Act those super reachback companies like 
Eastern that never signed the 1974 and 1978 UMWA agreements, these agreements 
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being the sources of any possible argument that signatories promised lifetime health 
benefits to coal miner retirees and their dependents. 

I hope you will find the above information useful in determining how best to 
resolve the many inherent problems with the Coal Act. 1 think you will agree that the 
Act is unprecedented not only in its retroactive effect, but also in the outrageous burden 
it has imposed on companies unfortunate enough to be caught in its web. I know you 
will try to assist us in obtaining complete relief from this truly unfortunate and ill- 
conceived piece of legislation. Please let me know if I can provide you with any 
additional information that v^l assist you in this task. 


Sincerely, 



JAIilaw 

cc; '^onna Steel Flynn, Subcommittee Staff Director 
Wm. R. McKeimey, Professional Staff 
Phil Moseley, Chief of Staff, Committee on Ways and Means 
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HOUSE OF REPRESENTATIVES 
COMMITTEE ON WAYS AND MEANS 
SUBCOMMITTEE ON OVERSIGHT 

HEARING ON PROVISIONS OF THE ENERGY ACT OF 
1992 RELATED TO THE FUNDING AND PROVIDING OF 
HEALTH BENEFITS OF RETIRED COAL MINERS 

Hearings Of June 22, 1995 


This Response is Submitted Tuesday, August 01, 1995 


Response To “Questions For The Reachback Panels”, 

As Requested By Chairman Johnson’s Letter Dated July 10, 1995 

Thomas E. Templeton 
President, Templeton Coal Company, Inc. 


QUESTIONS FOR THE REACHBACK COMPANY PANELS 

1 . Have you appealed any assignments of employees made by the Social 
Security Administration? With what result? At what expense? 

Answer: Templeton appealed its originally assigned 41 beneficiaries. Our wholly 
owned subsidiary, Sherwood-Templeton Coal Company also appealed their original 5 
assignments. Through appeals with SSA, Templeton has had 14 beneficiaries removed, 
for a total of 27 remaining assignments. Most of these appeals were successful because 
we were able to show the miners should be assigned to other companies or they worked 
for us in non-union capacities. However, since the June 22, 1995 Hearings, SSA 
assigned us 16 new beneficiaries based on 8 miners, though it remains unclear if all 16 
are alive to be assigned. Sherwood-Templeton has had similar ^peals experience and is 
now responsible for 4 beneficiaries after winning 3 appeals and getting 2 new 
assignments. We have begun the appeals process on all new assignments. 

Templeton and Sherwood-Templeton spent $43,109 in legal expenses preparing the 
first round of appeals. We have no estimate what the second round will cost. We are 
unable to determine how many hours our staff spent sotting through 40 year old boxes 
of dusty records searching for information that might help us. 

2. Do you have any pending litigation under the 1 992 Act? 

Answer: Yes. Templeton and Sherwood-Templeton filed suit challenging the 
constitutionality of the Coal Act under the “Due Process" and ‘Takings" Clauses. We 
were not successful in the U S. District Court, Southein District of Indiana, and have 
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filed an appeal in the Seventh Circuit Court in Chicago, Illinois. We firmly believe the 
1992 Coal Act to be unconstitutional as it pertains to Templeton Coal Company, Inc. 
and Sherwood-Templ^xm Coal Company, Inc.. 

3. Can you describe what your legal costs have been? 

Answer Through May of 1995, Templeton and Sherwood-Templeton have spent 
$214,240 in legal fees, including the $43,109 for q^>eals of assignments, but excluding 
legislative expenses. 

A What is your approximate annual premium liability under the Act? 

Answer. Teiipleton and $herwood*Templeton paid $164, 790 for the fiscal year 
ending 9/30/94. We expect to pay $40,339 in fiscal year 1995, which was a sid)stantial 
reduction primarily because of credits owed and reduced liability from successful 
appeals. In 1996 our costs are expected to more than triple. If we are required to pay 
on all 16 new assignments plus 2 more for Sherwood-Teit^leton, we will owe 2C 
months of back premium amounting to apfxoximately $62,614. In addition, we would 
pay $94,633 in regular premiums. After adjusting for $19,923 in credits we are owed 
from successful ^peals, we expect to pay $137,325 for fiscal year 1996. Costs could 
go much higher. We are told SSA will not (tomplete this round of the reassignment 
process until September 1995. New assi^unents could further increase our costs. 
Templeton has always been and hopes to always remain current in its Coal Act 
obligatioas. 

5. What steps would you recommend that Congress take to remedy the 
problems created by the 1992 Act? 

Answer Though we support H.R. 1370, we a^ee with Congressman Hancodc*s 
opening remarks saying we should consider legislation that goes frirtha'. It is wrong 
that Templeton pay even oat dollar, considering we have not signed a UMWA ctmtract 
in over four decades. 

We su(^rt suggestions that legislarion relieve all Reachback Companies of all 
future liability. To be successful, we believe alternatives must (I) remove all future 
liability imposed upon Super-Reachback con^>aoies, (2) be revenue neutral, perb^ by 
shifting costs back to the companies who made the promises or through use of the 
surplus, and (3) not effect the security or benefrt level of the miners. 

Congress should consider ftiat if the relief it passes is not coiiq>Iete and equitable, it 
will likely face harmed conqranies seelring relief for years to come. We urge Congress 
to consider total relief for all Reachback companies. 
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Chairman Johnson. Thank you very much. I appreciate the 
testimony of this panel. 

I look forward to working with you in the months ahead to see 
if we can create legislation that is fairer to all. 

Thank you. 

The next panel will be Mr. Trumka, president of the United Mine 
Workers of America, Chris Farrand, vice president of Peabody 
Holding Co., and Page Henley, senior vice president of Develop- 
ment, Westmoreland Coal. 

Mr. Trumka, if you will start please. 

STATEMENT OF RICHARD L. TRUMKA, INTERNATIONAL 
PRESIDENT, UNITED MINE WORKERS OF AMERICA 

Mr. Trumka. Thank you. 

If I might ask just a procedural question. I listened intently to 
some of the things you were saying. I heard a number of 
misstatements. For instance, Mr. Ives said that the money was 
paid to the union over this period of time. The money was never 
paid to the union but was always paid into a tripartite trust that 
his company always had a say in. 

Mr. Kendig said that he did not know of any benefit plans as 
lucrative as the plan that is under question here, and all of his 
employees received those exact benefits. 

My question is can, after reviewing the transcript, we submit cor- 
rections or at least our side of the story with those gross 
misstatements? 

Chairman Johnson. You certainly will be able to do that and we 
encourage you to do that. We want the record to be straight. 

When you do that, I want you to look at not only the benefits 
but the copaid structure. Because the reason that I am asking 
those questions is that the Employee Benefit Research Institute 
which looks at these plans has written about the UMWA benefits 
and they say the absence of significant beneficiary cost-sharing 
requirements, they say that two reports comparing the UMWA 
benefits with those offered under other large group plans highlight 
both the generosity of the UMWA benefit package and the absence 
of significant beneficiary cost-sharing reforms. These features 
remain essentially unchanged under the 1992 Act. 

They go on later that the lack of an annual deductible premium 
contribution requirements, those kinds of things, plus the unusu- 
ally broad definition of dependent coverage are unique to those 
plans. At least that is my understanding. 

Mr. Trumka. We will be happy to respond to each of those. 

When comparing those benefits, please understand that over the 
years mine workers’ beneficiaries have fore-gone pension payments. 
Their pensions are far lower than anybody else’s pensions, so they 
could have a health care benefit. When you look at that, please 
compare the pension benefits. 

We will be happy to respond to that in absolute detail, because 
I think when you look at it, you will understand that these are 
promises made to these people by the White House a number, of 
years ago, and I think they have earned these benefits and we will 
do everything we can to make sure they maintain them. 
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Madam Chairman, and Members of the Subcommittee, thank 
you for the opportunity to appear on behalf of nearly 100,000 
retired miners and survivors who receive their medical insurance 
coverage from the UMWA. 

Chairman JOHNSON. Before you get started, I need to clarify an 
earlier statement. 

You cannot offer rebuttal remarks that will be included in the 
record, but we will be submitting questions to everyone who ap- 
peared and we will submit a broad enough question so that you 
will be able to offer whatever information you think is relevant and 
the answers to the question do become part of the record. 

Mr. Trumka. Will we have sufficient time after we get a tran- 
script of this hearing? 

Chairman JOHNSON. The transcript will be ready in about 10 
days and you are welcome to come and read it. We do not give out 
copies. Then you will have time to submit the answers to questions 
at your pace. 

Mr. Trumka. The transcript will be ready in 10 days and we can 
come read the transcript? 

Chairman Johnson. It will be transcribed in 10 days and avail- 
able. 

Mr. Trumka. Can we copy it ourselves? 

Chairman Johnson. Apparently not. You can come read it. 

But I am not sure that you need to go over it in that detail. I 
think the things that you want to say, we will ask you questions, 
we want to be sure that you have a chance to put on the record 
everything you think is relevant, and I think that is probably the 
more important fact. 

Mr. Trumka. I sat here for a very short period of time and I 
listened to a number of misstatements, and I do not want the 
Committee to be misled because of a misstatement. I heard a num- 
ber of them, and we would like to correct them. If we cannot do 
anything other than read the transcript, we will do our best. 

Madam Chairman and Members of the Subcommittee, thank you 
for the opportunity to appear on behalf of nearly 100,000 retired 
miners and survivors who receive their medical insurance coverage 
from the UMWA combined fund. The Coal Industry Retiree Health 
Benefit Act which established the Miners Health Benefit Fund was 
enacted in 1992 with bipartisan support and was signed into law 
by President Bush after a series of negotiations with the Bush 
White House. 

It averted what would have been the end of a nearly 40-year-old 
health care system for one of our Nation’s most vulnerable popu- 
lations. At the time of the act’s passage, the average beneficiary 
was 76 years old and more than half were elderly widows. Most of 
these retirees worked their entire lives in the mines under condi- 
tions that average Americans would find appalling. 

Many still suffer from the debilitating effects of mine accidents 
or respiratory problems caused by exposure to coal dust. Cutting off 
health insurance benefits for this group of Americans was unthink- 
able to Congress, and it acted wisely to fashion a compromise that 
has provided real health security to tens of thousands of elderly 
retirees and widows. 
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In addition to discussing the status of the coal act and its effect 
on various groups, I would like to discuss H.R. 1370, a bill that 
would reduce the medical pa 3 mients of a select group of companies 
in the combined fund based on the fund’s short-term surplus. 

H.R. 1370 would result in the one thing that everyone agrees 
should not happen, including one of its sponsors. Representative 
Hancock. I was ve^ pleased to hear you reiterate that you did not 
want the elimination of health care benefits for the retirees who 
were promised those benefits and who are now too old and too 
infirm to find alternative health insurance coverage. 

Simply from our perspective, H.R. 1370 is a dagger very pointed 
and sharp pointed straight at the heart of the coal act and at the 
welfare of the combined fund’s beneficiaries. Recent information 
from GAO and a well-respected accounting firms, details the 
precarious financing of the Miners Medical Fund. 

The studies make it clear that eliminating all but 10 percent of 
the surplus as has been proposed in the Myers-Hancock bill would 
cause the fund to become insolvent almost overnight. If this occurs, 
the combined fund trustees will be left with the same impossible 
dilemma that confronted the trustees for the old 1950 and 1974 
health funds; that is, a mandate to provide a specific level of bene- 
fits but insufficient income to pay for them. 

When this happened in 1991, doctors, hospitals, pharmacies, and 
other medical service providers went unpaid until eventually the 
trustees concluded that they had no choice but to cut benefits. 

Madam Chairman, I spent each and every day during that period 
of time working with the trustees, working with hospitals, working 
with beneficiaries, small pharmacies, ma and pa pharmacies, 
trying to prevent the cutoff of those benefits. In the end, the bene- 
fits were not cut, but only because the court stepped in and forced 
the employers to sharply increase the amount of their contribution, 
and because the following year Congress passed the coal act. 

The studies prove another important point and that is that the 
current surplus is temporary and is due in large part to the rate 
at which the Federal Government was, and I reemphasize the 
word, was reimbursing the fund for Medicare services. However, in 
July 1994, the contract with Medicare was renegotiated and the 
rate was reduced by 25 percent. 

I want to emphasize that the surplus is not the result of 
premium payments made by any companies that have been as- 
signed benefits, neither reach-back companies nor BCOA compa- 
nies. 

The bottom line is that the Myers-Hancock bill will greatly exac- 
erbate the fund’s financial flight and lead inevitably to a situation 
where benefits will once again be threatened. 

When it passed the coal act. Congress was keeping the commit- 
ment made by President Truman, who, after taking control of the 
mines during a nationwide strike, negotiated a settlement with the 
coal operators that included the creation of the UMWA Welfare and 
Retirement Fund. Congress must not now go back on that promise. 

Many of the major companies supporting H.R. 1370, in fact, its 
major beneficiaries, dumped their own retirees less than a decade 
ago on companies that were still bargaining with the UMWA. In 
effect, the bill rewards the companies that promised their employ- 
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ees lifetime medical benefits and then walked away from that 
promise, thus causing the crisis that led to the coal act’s passage. 

I am absolutely certain that Congress will not want to grant this 
group of companies what amounts to a significant tax break at the 
cost of medical care for retired coal miners. 

Importantly, H.R. 1370 would also make it impossible to consider 
the claims of the small number of companies that may have legiti- 
mate problems meeting their full premium obligation under the 
act. If premium rehef is to be considered, it should be based on 
provable hardship, not on the claim that an employer should be 
able to lawfully imload its retiree health care liabilities on others 
despite having the financial ability to continue paying. 

Madam Chmrman, I am ready to work with the Subcommittee 
to address the problem of small companies that might have legiti- 
mate problems meeting the premium obligations under the act. The 
UMWA has no reason, and I emphasize no reason, to want any 
company pushed into bankruptcy by the act, but I believe that such 
cases are few and far between, and we should be careful not to 
overreact to suggestions that legions of small companies are being 
forced out of business because they must now pay for retiree health 
care. 

As the Subcommittees moves forward with its deliberations over 
the coal act, I urge you to place yourself in the role of fiduciaries 
of the Miners’ Health Fund and that you take extra special care 
that the security of the retirees is not put in jeopardy. 

Thank you. Madam Chairman. 

[The prepared statement follows:] 
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Stateaent of 
Richard L» Truaka 
International President 
United Mine Workers of Anerica 

to the 

Subconnittee on Oversiqht 
Committee on Ways and Means 

U.S. House of Representatives 
June 22, 1995 


Madam Chairvoman and members of the Subconoeittee, thank you 
for this opportunity to appear on behalf of the nearly 100,000 
retired miners and survivors who receive their medical insurance 
coverage from the UMWA Combined Fund. 

The Coal Industry Retiree Health Benefit Act, which 
established the miners' health benefit fund, was enacted in 1992 
with bipartisan support and signed into law by President Bush. 

It averted what would have been the end of a forty-year-old 
health care system for one of our nation's most vulnerable . 
populations; at the time of the Act's passage, the average 
beneficiary was 76 years old and more than half were elderly 
widows. 

Most of these retirees worked their entire lives in the 
mines, under conditions that average Americans would find 
appalling. Many still suffer from the debilitating effects of 
mine accidents or respiratory problems caused by exposure to coal 
dust. Cutting off health insurance benefits for this group of 
Americans was unthinkable to Congress, and it acted wisely to 
fashion a compromise that has provided real health security to 
tens of thousands of elderly retirees and widows. 

In addition to discussing the status of the Coal Act and its 
effect on various groups, 1 would like to discuss H.R. 1370, a 
bill that would reduce the medical payments of a select group of 
companies in the Combined Fund, based on the Fund's alleged 
surplus. 


H.R. 1370 would result in the one thing that everyone agrees 
should not happen, and that is the elimination of health care 
benefits for the retirees who were promised these benefits and 
who are now too old and too infirm to find alternative health 
insurance coverage. Put simply, H.R. 1370 is a dagger pointed 
straight at the heart of the Coal Act and at the welfare of the 
Combined Fund's beneficiaries. 

Recent information from both the General Accounting Office 
and a well-respected accounting firm details the precarious 
financing of the miners' medical fund and suggests that 
eliminating all but 10% of the surplus— as has been proposed in 
the Myers-Hancock bill— will cause the Fund to become insolvent 
almost overnight. 

If this occurs, the Combined Fund trustees will be left 
with the same impossible dilemma that confronted the Trustees to 
the old 1950 and 1974 health funds— a mandate to provide a 
specific level of benefits but insufficient income to pay for 
them. 


When this happened in 1991, doctors, hospitals, pharmacies, 
and other medical service providers went unpaid, until eventually 
the trustees concluded that they had no choice but to cut 
benefits. In the end, benefits were not cut, but only because 
the courts stepped in and forced the employers to sharply 
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increase the aaount of their contribution and because the 
following year Congress passed the Coal Act. 

According to the General Accounting Office, which in June 
1994 projected a continuing surplus, "it now appears that annual 
deficits'—'instead of surpluses— are likely to occur, which would 
erode the current surplus over time.” The current surplus of 
approximately $114 million will be necessary to cover annual 
operating deficits, which, according to the GAO, nay occurr as 
soon as this year. 

It is ii^rtant to keep in mind that for the first 18 months 
of the Combined Fund's existence, a surplus accumulated largely 
due to the rate at which the Health Care Financing Administration 
had contracted to reimburse the Funds for Medicare services. 
However, %dien the risk contract with HCFA expired in July 1994, 
it was renegotiated and reduced by nearly 25%. 

According to the GAO, %diich had used the old HCFA contract 
rate in its June 1994 forecast, the new rate will not result in a 
surplus, and as a result, deficits are likely to occur. A 
projection of ,long-*term revenue and expenses conducted in March 
by the firm of Ernst and Young found that the most likely case— 
which it called its baseline projection— is for the Fund to begin 
experiencing annual operating deficits in 1995. By 2003, the 
study predicts, the Fund will face a negative balance of $3.5 
million; in 2004 the deficit will grow to almost $40 million. 

Although the Committee will have an opportunity to 
question actuaries on both sides of the issue, it is important to 
understand that the projections relied upon by the Funds and by 
the GAO were based on medical cost trends that have been accepted 
by the Ways and Means Committee in its Medicare deliberations and 
should therefore be an acceptable basis on %diich to form a 
conclusion about the Fund's financial condition. 

The bottcmi line is that the Myers-Hancock bill will greatly 
exacerbate the Fund's financial plight and lead inevitably to a 
situation in which benefits will once again be threatened, ifhen 
it passed the Coal Act, Congress was keeping the commitment made 
by President Truman, who, after taking control of the mines 
during a nationwide strike, negotiated a settlement with the 
operators that included the creation of the UHHA Welfare and 
Retirement Funds. Congress must not now go back on that promise. 

In decisions upholding the constitutionality of the Coal 
Act, numero\» federal courts have cited the government's role in 
the establishment and continued existence of the miners' medical 
care program, in one recent case, the court wrote: 

"Given the fact of continued provision of health care 
to UMHA r^resented retirees, as well as the pervasive 
nature of the government's regulation of virtually 
every facet of the coal industry, multi-employer 
benefit funds in general, and the UMWA Funds in 
particular, any expectation that any Last Signatory 
Operator may have had that it could freely and forever 
walk away from its responsibilities to UMHA retirees, 
and duag) its share of the liabilities on the operators 
that were still contributing to the UMHA 1950 and 1974 
Benefit Plans, would be patently unreasonable." 

Holland, et al. v. Kennan Trucking Co., et al.. Civ. 

No. 2:93-1223 (S.D. H. Va. March 15, 1995). 

At the time of the Act's passage, we faced the imminent 
collapse of the multi-employer trust funds, known as the 1950 and 
1974 Benefit Trusts, that provided health care benefits to over 
120,000 retired coal miners and their survivors. Skyrocketing 
health care costs and a steady decline in the number of 
contributing companies had resulted in a deficit of over $100 
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million, and tha lilcalihood that banafita would ba cut off whan 
tha than-currant UMWA'-BCOA agraamant axpirad, on Fabruary 1, 
1993. 


By 1992 fully two'thirda of tha banaficiaries in tha UKIfA 
Funds had worKad for companiaa that wera no longar contributing 
toward thair banafits. Tha signatory companias— thosa coapanias 
with whom tha UHWA still bargainad-*had aaployad only 30% of tha 
ratiraas covarad by tha Funds. Tha othar 70%, Xnown as orphans, 
had baan amployad by companias that wara no longar signatory to a 
UMWA agraamant. But that did not maan that thasa employers wara 
out of business or unable to continue paying for their retirees' 
medical coverage. 

The compromise that was worked out between tha Bush Nhita 
House and tha Congress followed tha recommendations of tha Coal 
Commission, tha panel established by t>abor secretary Elizabeth 
Dole to examine and make recommendations concerning tha financial 
crisis facing the UMHA Funds. 

The basis for the Commission's recommendation is summarized 
in its introduction: it says "retired coal miners have 
legitimate expectations of health care benefits for life; that is 
the promise they received during their working lives and that is 
how they planned for their retirement years." 

That conclusion framed the congressional debate that 
followed. It echoed what the courts had said and what the miners 
have always believed, that upon retirement they are entitled to 
health care for life. To guarantee that this commitment would be 
honored, the Commission recommended that a statutory obligation 
to contribute should be imposed on current and former signatories 
to the National Bituminous Coal Wage Agreement (NBCHA) . 

Adopting the Commission's conclusion that coal companies 
that had signed the 1950 or later NBCHA bear the responsibility 
for providing lifetime health benefits to their own retirees, the 
final compromise looked back to 1950 to find companies to whom 
current beneficiaries could be assigned. 

The funding mechanism Congress established guarantees that 
only those companies that signed collective bargaining contracts 
that promised retiree health care would be liable for premiums 
under the Act. In many respects, the Act represents a 
codification of the contractual commitment that former 
signatories once voluntarily undertook. 

Many of the major companies supporting H.R. 1370-'>in fact, 
its major beneficiaries— ^dumped their own retirees less than a 
decade ago on companies that were still bargaining with the UMHA. 
In effect, the bill rewards the very companies that promised 
their employees lifetime medical benefits and then walked away 
from that promise, thus causing the crisis that led to the Coal 
Act's passage. I am certain that Congress will not want to grant 
this group of companies what amounts to a significant tax breedc 
at the cost of medical care for retired coal miners. 

H.R. 1370 would also make it impossible to consider the 
claims of the small number of companies that may have legitimate 
problems meeting their full premium obligation under the Act. If 
premium relief is to be considered, it should be based on 
provable hardship, not on the claim that an employer should be 
able to lawfully unload its retiree health care liabilities onto 
others despite having the financial ability to continue paying. 

Madam Chairwoman, I am ready to work with the Subcommittee 
to address the problem of small companies that may have 
legitimate problems meeting their premium obligations under the 
Act. The UMHA has no reason to want any company pushed into 
bankruptcy by the Coal Act. But I believe that such cases are 

few and far between, and 'we should be careful not to overreact to 
the suggestion that legions of small companies are being forced 
out of business because they must now pay for retiree health 
care. 


As the Subcommittee moves forward with its deliberations 
over the Coal Act, I urge you to place yourselves in the role of 
fiduciaries of the miners' health fund and that you take special 
care that the security of the retirees is not put in jeopardy. 
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Chairman Johnson. I regret that we are going to have to break 
for half an hour. We have 7 minutes left in this vote and there are 
four 5-minute votes. 

When we come back we will through questioning give you a 
chance that will fit in better. I think rather than getting halfway 
through the next statement, it is probably better to lay over the 
next two statements until we return. 

The hearing will be in recess for half an hour. 

[Recess.] 

Chairman Johnson. The hearing will resume. We probably will 
be interrupted with one more vote, but we are going to start back 
on our track here. 

Mr. Farrand. 

STATEMENT OF CHRIS FARRAND, VICE PRESIDENT, COR- 
PORATE DEVELOPMENT, PEABODY HOLDING CO., ST. LOUIS, 

MISSOURI; ON BEHALF OF BITUMINOUS COAL OPERATORS 

OF AMERICA 

Mr. Farrand. Thank you. Madam Chairman. I am vice president 
of Peabody Holding Co., but I am here representing the Bituminous 
Coal Operators Association today and, as you know, BCOA is a 
multiemployer group that represents certain producers of coal in 
the U.S. 

My company has two subsidiaries that are members of BCOA, 
Peabody Coal Co. and Eastern Associated Coal Corp. I would ask 
the Committee’s permission to submit my written statement for the 
record and make a few brief comments, if I may. 

I would like to address the questions that were raised today 
about the crisis, it was called, whether the crisis was real in 1992, 
and what choice or choices the Congress and the Bush administra- 
tion had when they passed the Coal Mine Retiree Health Benefits 
Act. I would like also to address the comments that were made 
earlier about the so-called windfall to BCOA companies. 

The crisis was indeed ve^ real from our standpoint and I am 
going to give a brief recitation of why I think that is the case. A 
promise was made, it has been referred to several times today, that 
really began back in 1950, and through a succession of labor agree- 
ments, the promise was maintained. In fact subsequently the 
courts ruled that it was in fact a promise, but the court’s rulings 
did not affirm any methods of keeping the promise. 

There was no funding mechanism defined on a permanent basis 
to support the promise that these certain closed groups of coal 
mine retirees and their dependents would receive retiree health 
care benefits for life. Under the 1988 National Bituminous Coal 
Wage Agreement, the situation was exacerbated. The funding base 
for the benefit trust, was depleted, not, I might add, because the 
funding mechanism switched from tons to hours worked. 

If I can digress for a minute. Madam Chairman, since you asked 
the question, in 1988 the fund was a defined benefits plan and the 
courts ruled that the signatories — ^who were more than just the 
BCOA companies, but the entire body of signatories to the 1988 
agreement — ^would have had to put up contributions in any case to 
fulfill the promise for at least that term that benefits would be 
forthcoming. 
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It is irrespective of whether we did it on the basis of hours or 
tons; the same amount of money had to be put forth by the same 
signatory group. It was a question which members of the group 
would pay how much, but nevertheless the tons versus hours fund- 
ing mechanism itself did not create the crisis. 

What created the crisis was the fact that the funding base in 
total had shrunk because you had fewer signatory companies. You 
had a number of companies who had either left the coal business 
or, frankly, refused to continue to pay. They did not feel they were 
obligated to fulfill the promise and therefore refused to pay into the 
funds. 

As this funding base shrunk, the obligation on individual produc- 
ers, whether it is tons or hours, grew. It was like a downward 
spiral. Madam Chairman, because, as the premiums rose per unit 
of output, whether you call it hours or tons, there was an incentive 
or an impetus for more and more companies to get off and we were 
heading off a cliff, frankly, at the end of the 1988 agreement. 

Looking to the end of that agreement, which expired in February 
1993, we knew there was no way that signatory companies could 
continue to pay premiums and remain in business. I will put some 
parameters on that. 

At the end of the 1988 agreement, each of us was paying a com- 
bined premium of $3.67 per hour worked by each employee. What 
that meant was that we were paying an increment of about 25 per- 
cent of our hourly wages not for our employees’, but mostly for 
somebody else’s retirees’ benefits. 

For example, our two subsidiary companies were paying 
premiums that amounted to 16 percent of the total premiums paid 
to the funds. We only have about 4 percent of the beneficiaries in 
that fund, so we were paying $3 to pay for somebody else’s retirees 
for every $1 we were paying for our retirees. 

During the term of the 1988 agreement, the signatories to that 
agreement put $1.1 billion into the two benefit trusts and the funds 
staff have calculated that about $600 million of that $1.1 billion 
was to pay for companies who were no longer paying for their own 
retirees. 

In effect, if you put yourself in our position at the time, we were 
subsidizing our competitors. Many of these companies are still in 
the coal business competing with us every day. To put that $3.67 
number into perspective, at the productivity rates in 1992, for a 
typical Eastern underground mine, it is about a dollar a ton cost 
disadvantage in a market that sells coal based on pennies a ton. 

The fact remains we could not as producers have agreed to 
another National Bituminous Coal Wage Agreement under the con- 
ditions we had in the 1988 agreement. We simply could not do it. 

The Bush administration had a foretaste of this problem as a 
result of the 1989 Pittston strike and out of that strike, as has 
been mentioned earlier, came the Dole Conunission. The Dole 
Commission looked at the problem and said we have three choices 
to deal with this. One, we can make all of the current and former 
signatories pay into a fund on a shared basis. But that begs the 
question of who is going to get which share, and they decided that 
wouldn’t work. 
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A second option was to apply an industrywide tax, and we have 
a history of that in our industry. We have the abandoned mine 
land fee, which is an industrywide tax, to pay for the liabilities of 
some other companies which are no longer in business, and we 
have the black lung excise tax, which is also an industrywide tax, 
to pay for abandoned orphaned beneficiaries who are determined to 
have black limg disease. 

The third choice, of course, was — and it was the administration’s 
choice, which Congress adopted, which was to say that the people 
who made the promise or their successor corporations should be 
held accountable for the benefits of the people who retired from 
either those entities or their predecessor entities, and they should 
do it individually, and for the true orphans we will find other 
sources of funds. 

The other source of funds was the surplus in the 1950 pension 
trust. So, we found a surplus which, in essence, the BCOA compa- 
nies put up, and used these funds to deal with the orphans and 
gave the reach-back companies the obligation to pay for their own 
retirees only. That was the solution. 

They faced a dilemma and they came up with a solution that was 
the fairest and simplest of the three options. I am not suggesting 
that all are perfect or any of them are perfect, but they chose an 
option that stands on the principle. The principle is that if there 
are retiree benefits promised, they should be paid by their former 
employees and not by the people who did not employ them, many 
of whom must compete against them. 

The other option, of course, was to let the system collapse. In 
that case there would have been, I think, Mr. Trumka would agree, 
probably a long and bitter strike. We did not feel that was an op- 
tion either. So, the choice that Congress selected, imperfect though 
it may be, was the fairest and simplest of those available at the 
time. 

Madam Chairman, I want to address one other issue, which is 
the windfall concept that was spoken of this morning. I am sorry 
we do not have the nice colored chart that was up here earlier — 

Chairman Johnson. We have it individually. 

Mr. Farrand. If you have copies of it, I would like to address it, 
if I may. The chart suggests that, it was a BCOA created crisis. 
First, numbers associated here are not reflective of BCOA compa- 
nies, but of all the companies who signed the 1988 agreement. 
There were only 14 companies in BCOA and over 300 companies 
signed the agreement. The most important point I would like to 
make about this chart is the fact that the so-called savings that 
have been mentioned, $385 million, includes about $450 million 
associated with the pension trusts, not the benefit trust, not health 
care, but pensions. 

The reason why the 1988 signatories were no longer paying 
pension fund premiums is that the pension fund had become fully 
funded. In fact, it had a surplus and we are now using that surplus 
to deal with health care benefits for orphaned miners, orphaned 
retirees. 

We had, in essence, advance paid the fund. It was fully funded — 

Chairman Johnson. Would you clarify for me what amount of 
the $384 million you were putting in your pension fund or the com- 
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panics were putting in their pension fund? You are sa 5 nng that this 
combines he^th and pension payments. 

Mr. Farrand. What is reflected on this chart is a combined pay- 
ment amount including the pension fund, and my point is simply 
this. The pension fund payments disappeared not because anybody 
shirked their duties. In fact, it had been fully funded. In fact, it 
had been overfunded. 

I would argue, I guess, that those signatories of 1988, of the 1988 
agreement, were in effect paying the pension obligations of a whole 
lot of companies who had dumped their retirees into the fund, and 
we took care of those pension obligations, and now we simply argue 
that they ought to at least pay their retiree health benefits. We 
have taken care of their pension obligations. So, I question the 
validity of the assumption that we saved all this amount of money. 

To sum that up, I would argue that in our industry, like all 
commodity prices, the coal price has gone down in real terms dra- 
matically, over the last 10 years, about 50 percent. Had we contin- 
ued to fund, or I would argue continued to subsidize the people who 
were no longer paying their obligation in those combined funds, we 
could not remain in business. That was the crisis. Nobody could af- 
ford to sign an agreement similar to what we had in 1988 and re- 
main a competitive, effective company in the coal business. 
Congress recognized that. They chose the best of the three options 
available, and that is what we have today. 

I will be happy to respond to any questions you have. 

[The prepared statement follows:] 
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STATEMENT OF CHRIS FARRAND 
VICE PRESIDENT, CORPORATE DEVELOPMENT 
PEABODY HOLDING COMPANY, INC. 

ON BEHALF OF BITUMINOUS COAL OPERATORS' ASSOCIATION 


Madrnm* chaiimaa ud nMoibtn of tA« SBbeoaunltta*, my nun* U Chtis 
Finand. I am IBea Pmldaat Cat Catponta Daralopmaat of Paabady WoMi-y 
Campaay, laa. I am aypaariag an bahalf af tba Bltnmlaana Caal Opaiatoia* 
Aaaadatiaa pCQA|, tba maltl-amplayai batfalslag aa a e ri a U aa taytaaaatiiic a 
gnmy of ampleyan la tba Utomlaaaa eaal iadutiy. Twa Paabady 
Campaay aabaldlartaa, Paabady Caal Campaay aad Baataia Aaaaalatad Caal 
Caipomtloa. ata mambata af BCOA. 

A VTIIW M m i tadaatty 

Ratfaaa BaaaHt Act af 1993 l-Caal Acti 

1 uadcntaAd a npfaaaatatlva af Uia UMWA Haalth aad Ratlfamaat Faada 
arin ytaalda tha Sa bfommt ttaa with a lUatofy af aaotatlan af tatliaa Aaalthaata 
la tha aoal ladaatS 7 . Vavatthalaatp a hrtof histafy la aaaataary to aadaiataad 
the ptadlaaaiaat tealac ear ladaa^p Caagraaa aad tha Baah AdaUalatxatloa 
whaa tha Coal ladaatty Aatlcaa Baalth Baaaflta Act was passed la 1992. 

Tha px oa Ui aa of haalth baaaflts la tils coal ladastiy dates baah almost 
SO yaafSp whaa the gavafamaat seised the aatloa^s aUaas aad Imposed a 
satttamaat to a labor dispata. The acraamaat batwaaa Praaldaat Barry Traasaa 
aad Joha L. LawlSp thaa praaldaat af tha Ualtad Mlaa Workars of Amarlaa 
(UMWiM* raaoltad la tha astabHshmaat of a system fbr proaldlac haalth aara 
baaallts to both aativa aad ratirad aUaars. This system was laaorporatad late 
tha 1950 labor acraassaat. the 1950 Baaaflts Plaa aad a saeoad fhad aaBad 
tha 19T4 Baaallts riaa wars later astabUshad as tha malti-amployar 
maahaalasss throagh whlah tbasa baaaflts srara ftiadad. Prorlsloaa for rstlraa 
haalth aara baaallts wars lachidad la asaty sabsaqnaat aaHoaaJ labor 
afraamaat batwaaa tha aaioa aad tha ladastry. 

la assaaca , tha sa cca s s tr s labor agraamaats had pazpataatad the 
lahaiaat proasisa made by Prasidaat Traamap bat tha paymaat machaaism 
aadarplaalag that promise was aagotlatad oa a aoatraat by eoatraet basis. 

Howasar, la raoaat yaarsp aspaaially batsrsaa 1955 aad 1993* tha fhadlag 
base fbr tha 1950 aad 1974 Plaas datarioratad badl^ as maay eompaalas left 
tha baaiaaas or jaat ralbaad to pay. 

Itaaas^flap the aoarts la aaraial diffaraat aetloas aoalirmad that a 
proaUsa of Ufsttam baaaflts had baaa omdOp bat they did aot alBrm a paymaat 
maahaaism fbr IbltllHBg that praaUsa. la what eaa oaly be callad 
aatraordiaary tat arp rat atioa s of coatrMt law» tha aoarts Impaaa d apoa flia 
raasalaiag slgnstartas to tha 1955 HaUoaal Bitasslaoas Coal Wage Agraamaat 
hl^ar aad higher prsmtams to eovar tba shottiblls la tha Baaaflt Plaas. As 
tha prsmtams toaa, so too did tha Impatas Ibr mors smployars to laaoe tha 
plaas. Mora baaafleiarias la tha maltl-amployar fbads baaama "orphaaed* to 
be sapportad oaly by tha rsmalaing aompaalas who wars slgaatory to tha 1955 
Labor Agroaasaat. 

As aa aasmpla, by tba tlsM tha Caal Act passed la 1993* two of Peabody 
Holdiag Compaay*s sabaldlafias, Bastara Assodatad Coal Co^. aad Peabody 
Coal OMSpaay wars paylag a to^ af 16 paroaat of all tha prasslaass paid late 
tha PaadSp bat oaly 4 paroaat of tha baaafldailas la the Paads had ratlrad 
from tba two aompaalas aad thair prsdaaassors. 

This ^crisis* was aot manafrctarad by BCOA aompaalas. Rstbar, as tha 
praailams aoatiBaad to rise* fewer amployars aoald Jastliy paylag them aad 
rassala la baslaass. With this "saowballlag* allbat, tha Paads baaama 
oaUaoasly kaowa as tha *Last Maa*s Clab.* Collapse of tha maltl-amployar 
ftindlag system was laasitabla. 

By 1993, arlth Impaadlag aaplrattoa of tha Batlooal BItamlaoas Coal 
Wags Agraamaat (BBCWi^, tha fbadiag maahaaism had datarioratad aoaa 
ftuthar as amso aompaalas had damped rstlraas late tha Paads. Of the $1.1 
bmioa aoatrlbatad fbr haalth baaaflts hf 1955 slgaatory aompaalas darlag tha 
term of the 1955 labor i^raamaat, over $600 aUUloa was Ibr rstlraas of 
aompaalas that ware ao loagar laMnf paymaats lato tha Paad. Left 
a a r a a ol vad, this Issaa woald have amda raaawal of tba MBCWA Imposslbla ibr 
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on« simple leaeea: 198S signatories eonid not afford to contlane to pay for 
the benefit costs of others companies* retirees and, la order to snreive, they 
were prepared to end UloIt relatlonahlp with the Fonda. 

In 1992, BCOA employers were paying a premlom of $3.67 per hoor per 
worker, not to their emi^oyeee or even their retireea, hot to a Fond to pay 
benefits largely for someone e]ae*s rettreee. hi a very e omp e tltl ve Indnetry 
soeh as oors, the operatlag cost dlflbrentlal associated with these 
contribotlons made cmittnoatlon of that system ontenable. The contentioa 
that the 1988 signatory companies received a ‘‘wlndfoll* as a resolt of the Act 
Is simply Incorrect. 

At Issoe, of coorse, was the fote of the 118,000 beneficiaries if the 
system and the fending bsM for their health cate benefits collapsed. 

In 1988, as a resolt of a protracted strike against Fittston Coal Company 
by the OMWA priaaarlty over this issoe. Secretary of Labor Bllaabeth Dole 
created a special commission to seek a long-term a<dntloa to the coal mine 
retiree health care Issoe. The Dole CMunlssion recognised the dilemma and 
offered three possible solotiona: 

1. Fast signatory employers conld pay for their own retirees. 

3. Corrent and former slgnatoriee coold share the cost of benefits. 

3. A* atl 

operators. 

Of the three Identified by the Dole Comasission, the fending 

mechanism selected by Congress end the Bosh Administration was the 
simplest and fairest. The 1992 Coal Act, as a matter of principle, assigned 
responsibility for retiree benefits to fumer em^oyeta and related companies of 
the retirees, not to companies that did not employ them. 

The Coal Act is Worldna Reasonably Well 

The Coal Act la sssenHsliy worfclag as envisioned by Cfongreas. It ahoold 
be noted that the Combined Benefit Fnnd created by the Act encompassed a 
closed group of beneficiaries whose average age Is now 73. In foct, the number 
of beneficiaries has decreased by 20 percent since Implemeotation due to the 
age of the populatioa, and there are now apprearimately 95,000 beneficiaries 
remaining la the Combined Fund. 

Also, it should be noted that the health care cost containment measures 
required by the Act have been Implemented, resultlag la a more effident and 
cost effective system. The rate of increase la per capita health care costs has 
slowed, despite the Increasiag average age of the beneficiary populatioa. 

As a result of the asalgnmenfe by the 8ocial S e cu rity Administration 
(SSA), the number of orphan beneficlarlea in the Funds > those whose former 
employers either refesed to pay or were thou^t to be no lon^r In business • 
decreased from 74,000 before the Act, to leas than 28,000 currently. That la 
because the num^r of these so*calied orphans were la feet retirees from 
companies stltl la business ~ aaany still In the coal business » and the 
beneficiaries have been assigned to them accordingly. 

It should also be noted that the Coal Act provided a process for apj^at of 
Incorrect assignments. Soaae 175 companies have already been relieved of 
liability as a result of the appeals process, which Is continuing. 

The nndertylag principle of the Act is that employers should pay for 
their own retirees, and r e t i ree benefits should not be subsidised by other 
companies, especial^ those la the same business. 

As a result of the Act, the cost of health care benefits for this closed 
group of beneficiaries has Improved. Iforeover, no reachback company Is 
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payiac aaythtag ttore than a per capita charge for its own former employees 
and dependents. 

Finally, the Second and Sixth Cirenlt Courts of Appeal have npheld the 
Conatltatlonallty of the Act. 

H.IL 1370 


B.R. 1370, a Mil recently introduced, proposes a moratorium on payment 
obUgations for a select gronp of so>called **reachbaek* companies whenever 
there la a cash sarins of 10 percent or more In the Combined Benefit Pnnd at 
the end of any year. 

As a resnlt of the Initial assignments by the Social Security 
AdministratlM, responsibility for per capita premiums covering 85 percent of 
the benefiMaiies la the Combined Fund were assigned to just 25 companies, 
most of eddeh are very la^ corporations. Of the remaining companies 
assigned beneficiaries under the Act, 186 companies pay less than 625,000 per 
year and 133 pay less than $10,000 per year. 

Under HJL 1370, 10 of these 25 largest companies would be excused 
from paying premiums whenever a cash surplus exists in the Combined Benefit 
Fund. These 10 compatilea now contribute more than $42 million annually to 
the Combined Fund. These contributions would have to be replaced by fhnds 
substantially Jartved from other companies* contributions, or from the Pension 
Fund or from pre-payments from the Medicare system. In other words, health 
care costs Far 19,000 beneficiaries of these 10 large companies would have to 
be partial^. If not i^olty, subsidised by other companies. 

A shoftfrdi of $42 is 25 percent of the premium contribution base 

of the Fund and Is a very seitous shertfrdl that would accelerate the prospect of 
a deficit In the Fond. Bot only can the Combined Benefit Fund not afford to 
relieve this amount of premium payments, to do so would be grossly nnfrir to 
the compaidea which would be forced to continue to pay, especially those who 
are In competition with many of the same companies who would be relieved of 
their obligations. 

BCOA Is also concerned about the provision in HR 1370 which would 
calculate the annual surptna in the Combined Fund on a cash basis, rather than 
an accrual basis. As Indicated earlier. B.R. 1370 excuses certain companies of 
premium payments whenever there is a cash surplus of 10 percent or more at 
the end of a year in the Combined Fund. This measurement of a surplus in the 
Fund Ignores the 60 to 90>day backlog of claims pa 3 rable at the end of a givea 
period. Bfithont tho continued premiums from the excused compaalee to help 
pay these berklnffed claims, the Fuad would immediately fiice cash flow 
dlffieultlea. 


If the Social Security System, which currently is well foaded, were to 
adopt this same approech, la which eoatrlbutloas from employers and 
employeea would ba excused la any year after the foad had a 10 percent cash 
aureus, the System would soou coQapss. Tet that Is sxactly what la being 
proposed In BJL 1370 for the Comblnsd Benefit Fund. 

Projections for the Combined Fnnd 

Brast and Toung haa recently performed an Independent actuarial 
ana^rsls of the financial eonditioa of the Fond. The actuary, Mr. Ouy King, has 
coachidsd that the cnirent enrplns in the Fond Is temporary and not large 
from an aetnarlal standpoint. Moreover, Mr. King projects that the Fond may 
be In a deficit po altl e n by 2003. OAO has snbsequently supported Mr. King's 
projections. 

Snbseqiwnt to Mr. King's snalysis, the Federal XHstrlet Court for the 
Northern Distriet of Alabeme overturned tbe initial per capita premium rate set 
by the Department of Health and Human Services. This ruling will result in a 
reduction in preminma of as much as 10 percent for ay emplosrers who 
ccmtrlbute to fim Combined Benefit Fuad, and, if upheld oa appeal, will farther 
reduce the procpecta for any ftiture surpluses in the Comblnsd Fund. 
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Chairman JOHNSON. I have to go vote, but I wanted you to finish. 
It- will take me about 7 minutes and I will recess the Committee 
for 7 minutes, but I expect to be back promptly. 

Mr. Farrand. I have already missed my flight. Fine. 

[Recess.] 

Chairman Johnson. The hearing will reconvene. Some of my 
colleagues are on their way, but I think we will proceed without 
them and they will join us late. 

Mr. Henley. 

STATEMENT OF R. PAGE HENLEY, JR., SENIOR VICE 

PRESIDENT OF DEVELOPMENT, WESTMORELAND COAL CO., 

PHILADELPHIA, PENNSYLVANIA 

Mr. Henley. Thank you. Madam Chairman. Recognizing that I 
am tail-end Charlie of a long day, I would like to submit my writ- 
ten remarks for the record — 

Chairman Johnson. Your testimony, as everyone else’s, is 
included in the permanent record. 

Mr. Henley. My name is Page Henley. I am senior vice 
president of development for Westmoreland Coal Co. Westmoreland 
is the Nation’s oldest independent coal company. It began its oper- 
ations in 1854 and as you would expect over the years has had 
quite a number of employees, many of whom are currently retirees 
under the United Mine Workers BCOA agreement. 

The other point I would like to make is that Westmoreland, 
while a signatory company to the National Coal Wage Agreement 
since 1950, is not today a member of the Bituminous Coal 
Operators Association. We have in the past been members of 
BCOA, but today we negotiate with the United Mine Workers 
through a separate organization and agreement. 

We are vitally interested in this suWect because like the Peabody 
group of companies, $3 out of every $4 we paid over a number of 
years went to pay for retirees of companies other than Westmore- 
land. 

Today, Westmoreland, with approximately 650 hourly workers is 
paying for 2,213 former employees who are now retirees of our 
company. If you were to quadruple that figure, you would get an 
idea of what the 650 employees would have to generate in the way 
of income for our company to cover the costs of not only our own 
retirees, but the other industry retirees which we were paying for 
prior to the passage of the act. 

We believe that the act restored what should have been present 
all along, and that is an sense of fairness and equity. You have 
heard a great deal about fairness today and you have heard from 
a number of situations which I would agree with the presenters 
create unique hardships. However, there is a process for working 
out those hardships, and one of those today, the Buchanan Coal Co. 
operation, has apparently received an exemption from the act. The 
act is working. I believe that is the proper recourse for those 
persons and companies who have had an unfair situation thrust at 
them by the act. 

What I would like to emphasize is, as Mr. Farrand said, many 
of the companies that are complaining about the act are companies 
that are still in the coal business, still competing with us, and are 
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very glad to have us pay for their retirees. That is a nice thing to 
do, and we believe in being beneficent, but we cannot do that 
anymore. 

As a practical matter, Westmoreland Coal Co. is a company 
experiencing significant financial distress. In 1994 Westmoreland 
sought protection under chapter 11 of the U.S. Bankruptcy Act to 
enable it to be protected from its creditors while it sold a large 
property it owned in the State of Kentucky to enable it to pay off 
its significant debt. 

We have come out of Chapter 11 and are currently in the process 
of restructuring the company to be able to continue to compete in 
this business. However, with the costs that we are paying through 
the combined fund and the other funds, today Westmoreland Coal 
Co. is, in effect, being operated to pay health benefits for its 
retirees. 

We are not here to seek sympathy, but I think it is a point that 
not all of the companies that are benefiting from the fairness and 
equity which this act reinstituted are companies that are large, 
wealthy and owned by a diverse group of owners. Westmoreland is 
an American publicly held company. 

We would call upon the Committee to carefully examine the act 
and the impact of the act on this industry. I think the Committee 
and all of the speakers here, regardless of their viewpoint on the 
act, have said that we owe the retirees their promised retirement. 

The medical program under the act was instituted a number of 
years ago when views on medical insurance and medical care for 
persons was entirely different than it is today. These men, for the 
most part, that are the retirees worked for many companies, built 
this industry, made a lot of money for the companies that are cur- 
rently paying for their retirees and a lot of companies who are now 
complaining about paying for their retirees. There is no question 
but that these people and their dependents are due the moneys 
they receive. The issue is how in equity and fairness should those 
moneys be paid to fund those programs. 

We say that this act did restore a proper balance. It says in very 
simple terms that if you hired someone to work for you, you were 
a signatory to the Bituminous Coal Wage Agreement since 1950, 
and you are capable of making those payments, these are your peo- 
ple, and you should pay for them. That is all this act really does, 
bottom line. 

For those companies who are now our competitors to come in and 
say that is not fair because for some other reason they have man- 
aged to remove themselves from this obligation is really an effort 
to achieve a competitive advantage, and this is nothing more than 
a standard economic battle. We recognize our obligation to take 
care of our employees and we will run our company in such a way 
as we will honor that obligation. We just do not think it is fair that 
we should be required not only to honor our obligation, but to 
honor the obligation of those who have dumped their obligation on 
the remaining signatory companies. 

Thank you. Madam Chairman. I will be delighted to answer any 
questions. 

[The prepared statement follows:] 
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St^efDcnt oTR. Hcadej* Jr. 

Staior Vice Prr li t kiit - Development, Westmoreland Owl Compamy 
June 22, 1995 

Before Tlie 

U^ lfoas c qf Repcttentntivcs Committee or W«|snti4 IMtetsi 


etedman md GooBBitee na^^ 

aome » R. ftge Healey, 3^. and ! am Senter Vice Pnes^tent of Devdopraea^ 
WestmoRdaiid Coal Cteapaiqr. ilie nadoos oldest iukpendem coal 
of 1994weeiinr8edfi<amChqMer 11 banlmiptcy proceedings. Our conqaanyopen^ 
mines m die nates cf Vapnia, Kentucky fuid Mootant. Piior ro the 
procxediiig. aw abo prodnoed coal team nunes in Wen >^igiiiia and Kentudey which we 

no kmger own. In fact we wen the nation's 24di largest coal producer out of fauiafreds in 
1993 producing abooi 11.6 miaioo tons of coat 

Htosai^ becne of aoooociqieddve mining costs, m an extremely coo^etitive 
uuukd, we had lo (dose ov West Virgima mines and wAl our Kentucky Criterion mioing 
qseratiQo in Kettncky. 

We haw been assipied 2, 213 retiTees under the Coal Industry Rediee Health 
Benefit Act of 1992 (te”Coal Act.”) annual contiibutic»i to cover these retuees* 
costs is a p p Bwim n ri y SSiJOOJOQ. 

We understand that there ate some cofflpanbs cooqilalRmg about the burdens of 
the Coal act and that is why yoo are bedding these bearings. Tbe reasons ! am here today 
is (0 1^ die Oom p un e e tete as a faaanciaily ^nq^ied coal coiqiany, fii^ting for our very 
ex is te n c e , we are extremdy concerned ab(^ maintaining the equities of die Act as passed 
by the Congress in 1992. Our pie-act <d>ligaiions created a very uiequitaUe dilemma 
which contributed to our fjwni^l difficulties. 

Up umil the passage of die Act, Westmordand like other agnamries to Ae w^e 
agreement widi tee UMWA, was not tmly paying for the benefits of our own coal miner 
retirees and tfaeo'd^cadeaB but was paying for other retirees "dunqied” by oonqninies far 
more citable thn we to provide contractually promised benefits for their own retirees. 
The financial brndenefanoming a share paying for other coBopanies* retirees benefits 
was a significant banka tqpoa our coo^any at a critical time. Tht^evdioducDpeddieir 
beneficiaries on Weatmordand and oteer signatories of the 1988 Wage Agreement now 
have tee audacity to now claim dnt since ve no longer have to pay for didr former 
retirees* benefits we have obtained a "windfalir TbisuaridicuikHisassestkia. In mite the 
Act restored tee entity which teould have been there all along. 


I would hope that you would not reburdea our company in any vray by tee passage 
of such Ui-coQccived nd unteh legislation as that currently befixe you in the form of RR. 
1370orodierprapasabsiigges(edtoihisof tee 103d Congress. For our part, we feel die 
Coal Act is worldiig as BMended. equitably placing the burden of funding benefits upon aU 
cmiployeis bote former and cutrent 

Tm sure there have been some impre^ assxgnments of lial^^, but I uidastand 
tee qipeals process is woridng and over 175 coofianies have been excused. Hiisisd^ 
proper wsy for campnaaes to adueveretief if teece are inequities. If teereisanyrelidm 
be granted becanse teere are surplus funds, thenrelief should go across tbe board to all 
ctmtributofs to die Co m Kncid Benefit Fund, not just to those who were forced to own \sp 
to dimrfespoB^bitities by tee Coal Act 

hi doring I would like to reiterate that tee Coal Act restored die pit^ equhy to 
tee OMlinteumy'sRqpociribiiity to care for its retirees. If legation such as H.R. 1370 is 
passed dns eqtni^ wSa be destroyed and we will revert te tee fimner time when ju^ a few 
ooix^amesbaieltiebardeaaf many other coitqiames' retirees as well as teeir own. We 
trust tee Comnnttec win see this campaign to pass RR. 1370 for 'triiatic is- a tteuant 
effort to past terir respGBsibt&ies to otfaen for their ecoQQiiiic and cotepditive advantage 


Thm^yaa. 
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Chairman JOHNSON. Thank you for your testimony, and I apolo- 
gize that the order of the panels wasn’t better. It was before, but 
they got switched around. 

I welcome back my colleague from Ohio, Mr. Portman. We really 
need to get at the issue of promises made because my understand- 
ing is that only the companies that signed the 1978 agreement and 
following agreements committed themselves to what is called the 
evergreen provision and we did have someone on the record today 
read from the contract that they had signed which made it very 
clear that, as most labor contracts, the obligation was for the life 
of the contract. 

In 1978, when you adopted a contract with an evergreen clause, 
you did something different; we are obliged to pay this whether 
these people worked for us, whether we are in business, no matter 
what happens. I consider that one kind of promise. I think one of 
the problems is that the promise wasn’t the same all along the line. 
All of you have said that it is not true, so let’s hear it. 

Mr. Trumka. I guess I will go first. That was considered at great 
length, and the same argument was made to the Dole Commission 
appointed by Secretary of Labor Elizabeth Dole under the Bush 
administration. 

Chairman JOHNSON. Weren’t the 1978 agreements the first 
agreements to conclude the evergreen clause? 

Mr. Trumka. Madam Chairman, the evergreen clause is not the 
only promise that was made. Back in 1950 miners were told this 
and this is what the Dole Commission found as a matter of fact, 
that when they retired, they would get two things, a pension and 
health care for life. They took reduced pensions since 1950 in order 
to help pay for that health care. That is what the conclusions of 
the Dole Commission were, as a matter of fact. 

Chairman JOHNSON. But at the time that that agreement was 
made, there was a pool that employers paid into. \^en they got 
out of the business they paid up and left. So, on both sides it was 
a different agreement. When it was put in writing in 1978 and pro- 
visions were made in writing for long-term obligations, there was 
also a long-term commitment of funding. 

The preceding agreement — I agree with you miners had a right 
since that seemed to be, even though it wasn’t in the contract, but 
companies also had a right to believe that their obligations could 
be fulfilled if they left by pa 3 dng up on their own people and the 
successor company, whoever hired them. I guess I am saying that 
the obligation pre-1978 was in fact different from the obligation of 
post- 1978 although I hear what you are saying about the expecta- 
tion. 

Mr. Trumka. The expectations are absolutely clear. Everybody 
agrees, I think even the people that say they want out of the reach- 
back provision would agree that the expectations were clear, that 
miners were led to believe in contract, in word and in deed that 
when they retired they would get two things; a pension and health 
care for life. 

In 1978, a new clause was instituted. Some of the people that 
testified here today, regardless of this act, were post 1978 signato- 
ries. Pittston, for one, has been judged to owe an evergreen obliga- 
tion. That is the clause you are talMng. Nonetheless — I am speak- 
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ing from the beneficiaries’ point of view. They were promised two 
things, health care and pensions. They took lower pensions so that 
they could have health care. 

Chairman Johnson. Thank you. 

Mr. Farrand. 

Mr. Farrand. I would respond very simply that there have been 
at least two court decisions which affirmed that a promise of bene- 
fits was made. What they did not do is affirm a method of paying 
for those promises and the obligation to provide benefits was there, 
the obligation to pay for them went from contract to contract. 

I might point out that even the BCOA companies, who did live 
up to those obligations, had a legal right after expiration of the 
1988 agreement to say, I am sorry; we are not going to do this 
anymore. We did not. We found another way to do it, and we are 
paying for om* obligations and retirees and for the orphans with 
moneys we previously put into the pension trust. 

Chairman Johnson. Mr. Farrand, I found your comments on the 
chart very useful. 

Mr. Farrand. Thank you. 

Chairman Johnson. Also in our background materials there is 
the information that absent the provisions of the 1992 coal act, the 
1988 signatory companies would have been paying essentially 100 
percent of the expenses of the retiree health benefits fund. 

In contrast, during fiscal year 1995 the premiums paid by the 
1988 signatory operators are expected to contribute approximately 
38 percent of the income of the combined fund. Premiums paid by 
reach-back companies will account for approximately 24 percent 
and a transfer ^m the pension fund about 32 percent and invest- 
ment income from accumulated assets 6 percent. This agreement 
did give the operating coal companies extraordinary relief. It went 
from 100 percent liability down to 38 percent. 

Mr. Farrand. Madam Chairman, I beg to disagree. We did not 
have to provide any benefits after the 1988 agreement expired. The 
relief we got was not from the obligations that we owed our own 
retirees or their dependents. The relief we got was an implied obli- 
gation that existed from the 1988 agreement to pay for somebody 
else’s retirees. 

If anybody had relief, it was the reach-back companies that 
dumped their retirees into the funds that we were subsidizing. We 
were in effect subsidizing our competition and we couldn’t afford to 
do that anymore and that is why we came to Congress. 

Chairman JOHNSON. And your sense of outrage at having to pay 
for employees that were not yours is parallel to the outrage we 
heard on the earlier panels, companies having to pay for employees 
that were not theirs. 

Mr. Farrand. There is a fundamental difference, if I might. The 
obligation for a lot of those people, and there may be individual 
cases which are erroneous. In fact, I think the SSA has already re- 
lieved 175 companies of their obligation that they were erroneously 
assigned beneficiaries. 

I am sure each case differs and I have some familiarity with 
some, but I do not pretend to be an expert. But there is a dif- 
ference; that is, that those companies or most of them had either 
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predecessors or subsidiaries that signed an agreement that had the 
promise in it, to put it in simple terms. 

Chairman Johnson. That is where we get into muddy water. A 
lot of those companies did not sign agreements. There was an 
assumption, but later on there were agreements that were clear. 
Before the agreements were only based on the environment in 
which we were all operating. 

Mr. Farrand. Our industry has a long history of having compa- 
nies go in and out of business or be traded or sold or whatever. We 
have a phrase in our industry called legacy costs. If you acquire 
something you better be damned certain what those legacy costs 
are. 

Legacy costs by definition in our industry are retiree health care, 
retiree pension obligations and post mine reclamation obligations. 
Some of those companies had those obligations, but may not have 
been aware of it. They acquired those obligations either in the pur- 
chase of other companies or they had them in the contract which 
they signed, but did not really understand. 

Chairman JOHNSON. Mr. Hancock would like to join in this. 

Mr. Hancock. You are talking about legacy costs. In 1990, how 
would anybody have been able to predict the legacy costs that they 
are involved in now? In 1991, how would any legal advisor or 
financial advisor have been able to predict the legacy costs of the 
employee benefit plan of this company that you might be buying? 

Mr. Farrand. I am not certain I understand your question. 

Mr. Hancock. You say when you buy a company, an obligation 
of the buyer is to look at the legacy costs. How could anybody prior 
to the passage of the coal act be able to predict the legacy costs? 

Mr. Farrand. The act was designed. Congressman, to assign 
beneficiaries — 

Mr. Hancock. I understand. I am saying that if I had wanted 
to buy a coal company in 1990 or a company that was no longer 
in the coal business, but had at one time been in the coal business, 
how could I possibly have predicted or analyzed or determined any 
potential unfunded liability of the legacy costs of a pension plan 
and health plan on a law that did not even exist? 

Mr. Farrand. Well, there were contracts that existed that people 
signed and they had clauses in them that had at least an implied 
obligation. The fact that Congress changed the definition of that 
obligation they could not have anticipated, and to that extent I 
agree with you. 

The fact is that those companies did sign agreements. Many of 
them who appeared today signed agreements that had an ever- 
green clause in them. Certainly, the court decisions, if they had 
any connection with the coal industry, they knew what the court 
decisions were that said the promise had been made as far back as 
1950 and there was an obligation there. 

Mr. Hancock. This is for Mr. Trumka. In correspondence to the 
Congress you have suggested that you think relief for some small 
businesses may be necessary. If the coal act has resulted in eco- 
nomic problems for these companies, then wouldn’t a comprehen- 
sive review of the coal act be reasonable, not just a quick fix for 
a few businesses? 
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Mr. Trumka. First of all, I think we have to give the act a chance 
to work and let things start to settle down. It has only been there 
18 months. You have just seen and heard testimony today how it 
is working. 

I believe that if we let it work for awhile and we find out that 
there are compemies that are truly going to be jeopardized, and not 
the claim of it, but come in and talk about it, that they are going 
to be jeopardized, if that is the case, we would be interested in 
looking at a way to help them solve that problem, because it 
doesn’t do us any good to say to a company your out of business. 

We would be better off saying if you cannot afford to do a full 
loaf, then you should perhaps give a part of a loaf. We would all 
be better off. I t hink we need to let the act work to see if it can 
sift out. You talked about legal bills today. There is a lot of them, 
all because they challenged the constitutionality of this act, all of 
which they have lost, 'fiiere have been a number of challenges 
about assignments, some successful, some not, but the act is start- 
ing to work. 

What we cannot do without jeopardizing the health care that 
these people were promised, and they were promised this and they 
believed the promise, and we gave up pensions in order to keep the 
health care. We gave, $210 million of our pension money went into 
this very fund. That is how the orphans, the people without any- 
body out there, their last company is gone, that is how they are 
getting health care, from our pension money. So, one more time we 
are giving it. 

Before you say take the surplus out of this thing, let it act, and 
we made a commitment that if there are companies jeopardized by 
this — ^not a company that is making millions of dollars and this 
would be nice to get rid of so that he or another company has to 
pay for their pensioners and that is what they are asking us to do, 
but a company that is genuinely jeopardized, we would be in favor 
of helping them. 

Mr. Hancock. I understand you are — in fact, you said several 
times that the pensioners were promised health care for life and 
also a pension for life. As you know, we have had some problems 
there and that is why we had the Pension Benefit Guarantee Corp., 
because some were improperly funded. 

Mr. Trumka. That is correct. 

Mr. Hancock, It would appear to me that when you promise 
somebody health care for life that you ought to fund it at that time 
instead of future funding. We also, in 1964-65 when we passed 
Medicare, promised basically certain minimum standards of health 
care for life. They were not told that they were going to have to 
start paying premiums for it later on. 

My question is, we are in a different time now and we want to 
save the system. In fact, even Medicaid now, they are talking about 
controling costs, that you need to have some type of beneficiary 
contribution. 

The President’s plan even said that the only way we are going 
to get it under control is if the beneficiary has some type of finan- 
cial investment in it. Have you considered anything like that? 

Mr. Trumka. S\ire. Let me tell you something you may not know. 
We are pretty proud of this. This group of beneficiaries, we have 
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a cost-containment program. We were the first ones to do HMOs 
in the fifties with the funds. Our costs are lower per beneficiary 
than Medicare are. So, we are doing our part. 

When you talked about why we do not fund health care plans, 
Congress has made it impossible for a company to fund them 
because if you go beyond this year’s current expenses you cannot 
deduct it. I tried to get them to do that and I negotiated with them 
three or four times and I said we got to start funding them. They 
said are you crazy? I cannot deduct it. That makes good business 
sense, and I guess they convinced me of that. 

The other thing, in 1978 our pension funds were very under- 
funded. In fact, there was a chance at that time that they were 
going to go belly up. And these companies, the companies that were 
signatory, actually accelerated the pension funds from 1978 until 
roughly, 1990, 1992, and we fully funded those plans. 

Guess what, a lot of those companies that sat here today and 
promised their pensioners pensions did not pay a cent to fund those 
pensions. These guys did. They stayed with it, paid an accelerated 
amount to fund the pensions that the previous companies had 
promised but not paid for. 

Mr. Hancock. One of the things that we are looking at in the 
tax bill is a modified form of funding of medical care for individ- 
uals, which is called the medisave account. I hope we are able to 
get that done. 

Mr. Trumka. I hope we can work with you on that. 

Mr. Farrand. May I add an addendum? I am sure he is unaccus- 
tomed to having me agree with him, but I am going to agree with 
him in two respects. 

One, I would associate ourselves with his remark that we are 
willing to work with the Committee to address some ways in which 
small companies that are financially unable to meet their premium 
obligations can be dealt with, as long as there is the basic principle 
that wherever they are capable, the former employers ought to be 
responsible for their own retirees. 

Having said that, I want to address one thing in H.R. 1370 that 
you reminded me of just now. That bill in simple terms, as I under- 
stand it, would relieve the reach-back companies of premium obli- 
gations whenever there is a cash surplus in the benefit fund 
exceeding 10 percent of the annual claims against the fund. That 
is a real problem. 

There is a backlog of payment streams, of payment requirements 
and claims, maybe 60 to 90 days. If you cut off the cash or cut off 
a large portion of the premiums due starting in January because 
there happened to be a 10 percent cash overhang from the previous 
year, that fund will be certainly in cash flow difficulties & not in 
deficit in very short order. 

The analogy I would think of is if you have a Social Security 
trust fund now and it is over funded, if you excuse the employers 
and employees of the country of contributions to the Social Security 
trust fund because there happened to be a temporary cash surplus 
in the account, I think you would have to agree that it would go 
belly up in a hurry and that is the same thing that is in your bill. 
That is why we are concerned that once you open that door, once 
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you reduce the payment stream the fund may slip into a deficit 
quickly. 

There is a court case out there that says the premium levy is too 
high. That needs to be addressed. There may be assignments out 
there that are erroneous, but that is being addressed within the 
mechanism of the act and I do not believe it needs to be corrected 
by statute. 

Mr. Hancock. Thank you. 

Chairman JOHNSON. Mr. Portman. 

Mr. Portman. I thank the Chair and appreciate the testimony. 
I did get to hear from Mr. Trumka before I left. I was intrigued 
by your comments on small business relief. I was happy to hear 
your response to earlier questions on that by, Mr. Hancock. 

Just a brief comment. We were talking earlier about the constitu- 
tional challenges. You indicated that, yes, many of these compa- 
nies, smaller and midsized in particular, have expended what 
would seem to be an enormous amount for legal and accounting 
fees and that their challenges had been unsuccessful. We have the 
recent Unity Real Estate case. 

I understand that goes more to a takings issue than to a due 
process claim. That case would only, as I read the summary, 
confirm what we have learned today, which is that there are com- 
panies who are in a situation where application of the 1992 act is 
patently unfair. Are you familiar with that case? 

Mr. Trumka. Not with that specific case, no. 

Mr. Portman. I think it was June of this year or maybe late 
May, but it was, in essence, saying that this was more an appro- 
priation than a public program concerned with employee benefits, 
the 1992 Act. I think there is some evidence that, to me, is 
consistent with what we have heard today that there are certain 
companies that find themselves in a very unfair situation. 

I earlier commented on the super reach-back companies, and I do 
think they are in an unusual situation. Mr. Farrand talked about 
the fact that every company situation is different. I am sure it is. 
And every commitment is different whether in writing or other- 
wise, but I think the 1978 timeline is a difference with a distinction 
or a distinction with a difference, or both. 

I think we have to be careful about just saying companies that 
cannot afford to pay or small companies might be deemed to get 
some relief, which I agree with, but we need to look at the fairness 
and do this in a principled way. I see super reach-back companies 
as being in a different situation. Do you have any comment on 
that? 

Mr. Trumka. I do indeed. First of all, what I would say is there 
is a number of — in the coal industry there are a number of situa- 
tions where we have current companies that are paying for the 
past sins of some of the companies that were in front of us today, 
the Abandoned Mine Reclamation Act, for instance. 

Whenever a company went out of business before they just left 
the mine there; we have to reclaim that. Whenever we had compa- 
nies that had their employees incur black lung and we decided to 
compensate for that, those people were gone and we had these 
companies that are ultimately paying through a black lung tax. 
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Some of the unfairness, I guess, is on both sides, and let me tell 
you what we face going into the negotiations. We had companies 
that were still in business that were really trying to be honorable 
and live up to the promises that they made and they were paying 
$3 for somebody else’s pensioners for $1 of their own pensioners. 

They said to us, and they weren’t posturing; they said, we cannot 
do it anymore. We cannot continue to pay because things keep 
shrinking smaller and smaller. And they tried to address that 
specifically in 1978, and with the Evergreen clause. It was called 
the Last Man’s Club. They wanted everybody to know that there 
wouldn’t be a last man. But we still kept getting more of a last 
man around. 

The 1950 figure came about with negotiations with the White 
House, and the 1950 figure, whenever they decided that they did 
not want an industry tax actually came from the White House 
negotiators, the Bush administration negotiators. They realized we 
had to have a certain amount of money and if you weren’t going 
to have a tax across the industry like you did with the abandoned 
mine lands or the black lung tax, you had to have a funding 
stream. 

He pays for every single one of his pensioners plus he pays a big 
share for the orphans in addition to his own. He has never gotten 
a break on that. The only way that we could have got the funding 
stream necessary was for them to reach back, and that was, as I 
recall, a proposal from the White House negotiators. 

Mr. PORTMAN. Even the Bush White House wasn’t perfect, right? 
I understand that context. I think we could talk all day about the 
history of that, how it evolved, whether it was a reasonable pro- 
posal or not or whether it was put forth as a reasonable proposal 
in terms of super reach-back or whether anybody thought that it 
would ever be enacted. 

What I come back to is I think it is worth backing up and taking 
a look comprehensively at the 1992 act and how it applies to 
various companies. I do see a distinction between those who were 
part of the Evergreen process in 1978 and those who were not. 

You look at individual circumstances and it is not being applied 
fairly. At the same time, I will agree that based on the testimony 
I heard earlier today, the degree to which there is going to be a 
surplus has yet to be seen. I think that is an honest evaluation. 
I do not think anybody can pinpoint what that number will be or 
that there will be a significant surplus. I hope I am wrong and I 
think it would depend on external factors such as the new capita- 
tion plan. 

Mr. Trumka. I hope you are wrong, too. 

Mr. PoRTMAN. I do think we need to look at the whole thing. I 
am encouraged by your statement on small business and would 
encourage you to work with us to look at the whole situation and 
try to come up with something that is fair, particularly as it relates 
to those companies who were not in the coal business at the crucial 
time in 1978, weren’t part of that agreement, were not part of the 
Evergreen clause. 

Although I have many questions. Madam Chair, my red light is 
on and I yield back. 
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Chairman Johnson. There is one other area that I think we 
need to pursue. Do the participating companies or the union — does 
anyone exercise any oversight over this fund and the medical 
expenditures? 

Mr. Trumka. Yes. There is a number of people that exercise over- 
sight over it. The companies do because they want to keep costs as 
low as they can. We do because we want to keep medical benefits. 
Under this fund we are on a locked formula, so costs cannot go out 
of sight without us losing the benefits. In addition, you have Social 
Security and DOL. 

Chairman JOHNSON. Perhaps one of you could explain why when 
prescription drugs are such a large part of your expenses you have 
only this year adopted a protocol to help manage those benefits. It 
seems to me that would have been done 1, 2 or 3 years ago. 

Mr. Trumka. It was done several years ago. In the sixties we had 
mail-order drugs that were mailed out from the funds. Those pro- 
grams ultimately went by the wayside. There are a lot of prescrip- 
tions because this population is so old they are on maintenance 
drugs. 

We have, as far back as 1978, begun doing cost-containment with 
those health care costs. If you look at them, this group of bene- 
ficiaries, despite their age being older than the Medicare popu- 
lation, does better than Medicare does. 

Chairman JOHNSON. Why, if that is the case, and 90 percent are 
Medicare folks and you are getting a capitated Medicare payment 
and they cost less than Medicare, why are you having trouble 
paying for this? 

Mr. Trumka. Here is why. Because Medicare CPI does not use 
utilization. 

Chairman JOHNSON. That is the complaint — 

Mr. Trumka. It gives you a cost increase for cost, but this group 
because of their age, and the actuaries talked about this today, I 
believe; this group has a much greater utilization because of their 
age. Because of utilization, even though they do better at the cost, 
the utilization is higher. That is why the medical CPI, as it is 
predicated being paid to them, will not cover this group, long term 
costs even if, as we are currently doing, we do better. 

Chairman JOHNSON. We need a better explanation of the figures 
we have showing. What percentage of outlays are covered by 
Medicare reimbursements, because it is 50 percent one year and 47 
percent another year. If you have 90 percent Medicare recipients, 
you ought to be able to do better than that. Even if Medicare is 
under reimbursing, it is not under reimbursing 50 percent. It is 
just — ^I do not know what the explanation is. I just want to make 
sure that it is clear that we need better information about the gov- 
ernance of the medical expenses and of this fund as we move 
forward. 

I also want to get back to Mr. Farrand’s comment that you want 
to stay with the principle of people paying for their own employees. 
You Imow, in 1988, some companies chose to satisfy by a with- 
drawal liability provision that was supposed to provide them with 
fi:«edom in a sense by making a substantial settlement when they 
left the fund. 
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Those companies, in a sense, are now paying a second time. I 
just point that out because I find very disturbing the inequities 
that this law has imposed on many employers, and I find it 
disturbing to see employers who are only distantly related to coal 
production contributing to richer benefits for others than they are 
contributing for their own employees. 

I see this from the point of view of a policymaker who watches 
these issues across our society, and just as in the pension area 
where companies went bankrupt, the government picks up those 
costs through the Pension Benefit Guarantee Fund, but we do not 
pick up whatever was negotiated. We pick up a minimum cost. The 
fact that from the 1988 agreement to the 1992 law there wasn’t 
any renegotiation of benefits, which has gone across every industry 
throughout our society, there wasn’t any change in the extraor- 
dinary definition of dependents or perhaps any look at the benefits. 
That is concerning to me. 

Mr. Trumka. I am concerned about a lot of things. First, your 
question about the reimbursement rate not paying for Medicare 
drug costs. If you give it to me, I will be glad to answer it. 

Second, if you show me the companies that have paid for it and 
you think this will be a double payment because they withdrew 
from the funds and paid for the amount of their health care, I will 
be happy to answer that as well. 

And third, I hope you are not suggesting by your statements that 
these people do not deserve the benefits they receive. They get pen- 
sions of under $200 a month. 'They gave up pensions to get this 
level of benefits and then $210 million was taken out of their pen- 
sion funds to pay for the orphans. They could have received in- 
creased pensions. Now, they are too old to go back and strike the 
deal again. 

This deal was they would get this level of benefits and this level 
of pension and not one of them has said they want anything better 
than the deal. They just want the deal. Those benefits have been 
examined by the Dole Commission and found to be fair when you 
combine them with the pension that they get. 

My dad and mother happen to be recipients of those benefits, 
that pension and that health care, and their employer, L'TV, 
dumped them after my dad worked 44 years for that company, 
dumped them and said, too bad; you are not going to get health 
care. It nearly killed my dad. And like my dad, there are thousands 
of them out there. 

I hope you are not suggesting by this that the benefits they get 
are underserving, because they earned every one of them. 

Chairman JOHNSON. We are certainly conscious of the impor- 
tance of health benefits to retirees and that this industry has man- 
aged the health benefits differently than other industries because 
of the health exposure in this industry, which is different than in 
most industries. 

I just think it is important to recognize that in this particular 
area under this particular law the issue of fairness is really dif- 
ficult, and we have reached a point where I think we do have to 
look at what is happening to some of those that were affected in 
a way that, frankly, no other law has ever affected people in our 
society. 
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Under no other law has government come back 20 years later 
and said while it used to be this way, now it is that way. The only 
other parallel I can think of is Superfund and holding people retro- 
actively liable for things that were perfectly legal and actions that 
they took that they thought were complete. We are having a lot of 
trouble with that. 

I think this all deserves a careful review. We certainly are sen- 
sitive to the needs of the people involved, but we are going to be 
looking and seeing what we can find, how we can alleviate some 
of the gross injustices that this law has imposed on some compa- 
nies. That is where I am starting. I am not starting with any con- 
clusions, but I think the questions are significant. 

Mr. Farrand. 

Mr. Farrand. Thank you. As the Committee proceeds in this 
manner, I would ask you to keep the concept of fairness in context. 
It is a relative term. I go back to the dilemma that I outlined ear- 
lier. You had some not very happy choices. 

Either you could let this fund go bankrupt and in effect deny the 
benefits to the people who were promised them and that will be ex- 
tremely unfair. You could impose the costs of this fund across the 
entire industry, including companies that never had any connection 
with the national UMWA agreement, and that was perceived to be 
unfair. 

You could impose these costs on a shared basis across all the 
signatories past and present and that was deemed to be difficult 
to do because it did not determine how you would precisely appor- 
tion the share of costs. Or you could go back to the principle we 
mentioned earlier, which is, the companies that made the promise 
should pay. I am not suggesting in each case that is fair in an ab- 
solute context, but I would ask you to keep in mind the relative 
context. 

Mr. Henley. I wanted to add that the fairness, as Mr. Farrand 
said, cuts both ways, and there is a fairness issue in companies like 
ours being required to pay for other people’s retirees, and what I 
have tried to reiterate in my remarks is that this act restores a 
good old American custom of taking care of your own, and these 
men who worked and made these companies, in many ways, what 
they are today are people that are owed something this act has re- 
stored that equity and that balance. 

While you have heard many cases that it may be unfair for being 
brought in, to cast this act out, then, will recreate what was, in 
fact, an ever-increasing unfair burden on other companies. So, it is 
a very difficult balancing act that you are about. I fully agree. 

Chairman JOHNSON. I thank you for your testimony and for your 
patience throughout the day. I thank my two colleagues who hung 
in here with me for most of the day. 

The hearing is adjourned. 

[Whereupon, at 4:25 p.m., the hearing was adjourned.] 

[Submissions for the record follow:] 
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STATEMEHT OF THE ASSOCIATION OF BITUMINOUS CONTRACTORS, INC. 
before the 

SUBCOMMITTEE ON OVERSIGHT OF THE COMMITTEE ON WAYS AND MEANS 
on the 

COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OP 1992 


The Association of BituDinoua Contractors, Inc. ("ABC") 
submits the following statement to the subcommittee on Oversight of 
the Committee on Ways and Means, to be Included as part of the 
printed record of the June 22, 1995, Oversight Hearing on the Coal 
Industry Retiree Health Benefit Act of 1992 ("Coal Act") . 

ABC is an association of approximately lOO construction 
companies which perform construction wor)c for coal company 
customers. ABC members are small and medium-sized independent 
construction contractors. ABC members are not coal mining 
companies, and do not mine coal. Unlike coal companies which 
perform work under the National Bituminous Coal Wage Agreement, ABC 
members are covered under a separate collective bargaining 
agreement with the United Mine Workers of America known as the 
National Coal Mine Construction Agreement. ABC and the UMHA have 
negotiated a series of such agreements beginning in 1968. Under 
the National Coal Nine Construction Agreement, retired UMHA 
construction workers are provided health and other benefits from a 
separate multiea^loyer plan kno%m as the 1978 Retired Construction 
Workers Benefit Trust. These benefits are funded by contributions 
from employers signatory to the Construction Agreement. 

Congress enacted the Coal Act believing that certain coal 
mining companies had "dumped" their retirees into the old UMHA 
Benefit Funds (known as the 1950 and 1974 Benefit Funds) and that 
the only way to make the Benefit Funds solvent was to "reach back" 
to pre-1988 Coal Wage Agreement signatories for contributions. In 
formulating the "reachback" definitions to accomplish this goal. 
Congress inadvertently used language that has been interpreted to 
bring construction contractors, members of ABC and other employers 
signatory to the National Coal Mine Construction Agreement, within 
the scope of the Coal Act. No one in Congress or elsewhere ever 
expressed the belief that construction contractors were intended 
to be targets of the Coal Act. Nonetheless, since October 1993, 
the federal agency charged with assigning U^A retirees to their 
former employers (previously the Secretary of Health and Human 
Services and now the Commissioner of Social Security) has been 
pursuing ABC members for contributions under the Act. 

ABC submits that the Coal Act should be amended to clarify 
that assignments of beneficiaries cannot be made to employers on 
the basis that they were signatory to the National Coal Mine 
Construction Agreement. This can be accomplished by amending the 
definition of "wage agreement" under the Act to specifically 
exclude the National coal Mine Construction Agreement in the same 
manner that the definition of "wage agreement" specifically 
includes the National Bituminous Coal Wage Agreement. This 
amendment is required for the following reasons: 

ABC members and their employees are not part of the coal 
industry to which the "reachback" provisions of the Coal Act were 
aimed. Rather, ABC members are part of the construction industry. 
They work xinder an agreement with the United Mine Workers of 
America only when they perform construction work for union coal 
companies. 

ABC and the UNWA have successfully negotiated collective 
bargaining agreements with health and pension plans to take care of 
retired UMWA construction workers. The most recent agreement vent 
into effect on February 11, 1995, and requires signatory 
contractors to make contributions to the 197B Retired construction 
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Workers Benefit Trust to fund health benefits for construction 
worker retirees . 

Although a handful of beneficiaries of what was formerly the 
UMHA 1950 Benefit Plan at one time had some measure of employment 
with ABC membersf the inclusion of these individuals in the 1950 
Fund was the result of the UMWA's desire to provide them benefits 
from the 1950 Fund. With the concurrence of both the UMWA and the 
BCOA, whose trustees controlled the 1950 Fund, these individuals 
were provided benefits from the 1950 Fund without any expectation 
of contributions from ABC members. Therefore, whatever funding 
difficulties the 1950 Fund ultimately experienced can in no way be 
attributed to ABC member coiqfianies. The concept of "reachbock” 
simply does not apply to construction contractors who did not have 
euny obligation to make contributions in the first place. It is not 
only unreasonable but totally irrational and arbitrary to hold 
construction contractors liable for a problem they did not create. 

The assignment of Combined Fund beneficiaries to construction 
contractors unfairly burdens ABC members who have fully provided 
for the health benefits of their UHWA construction worker retirees, 
and who have lived up to all their obligations under the National 
Coal Hine Construction Agreement. Even though the number of 
Combined Fund beneficiaries assigned to construction companies is 
small in the overall scheme of the Act (less than 100), it creates 
an unfair, tinreasonable and intolerable burden on those contractors 
who are required to subsidize another industry's problem. 

The inequities being inflicted on construction contractors can 
and should be eliminated by amending the Coal Act to exclude the 
National Coal Mine Construction Agreement from the definition of 
"trage agreement" as that term is used under the Coal Act. Because 
the number of beneficiaries assigned to construction contractors is 
so small, such amendment will not significantly affect the current 
or future financial status of the Combined Fund. 


Respectfully submitted, 

ASSOCIATION OP BITUMINOUS 
CONTRACTORS, INC. 
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Record Statement by 

SMALL NON-COAL PRODUCING COMPANIES AGAINST THE 
REACHBACKTAX 
Submitted to the 

SUBCOMMITTEE ON OVERSIGHT 
COMMITTEE ON iPA YSAND MEANS 


Hearing on Coal Industry Retiree Health Benefit Act of 1992 
June 22, 1995 

This written statement for the printed record of the public hearing on the 
Coal Industry Retiree Health Benefit Act of 1992 is being submitted on behalf of 
smalK non-coal producing companies, whose existence, and the lives of \^4iose owners 
and employees, have been drastically affected by the reachback provisions of the Act. 
The stat^ent is submitted by representatives who have obtain^ the consent of over 
75 companies to express the views of small, non-coal producers under the title, 

“Small Non-Coal Producing Companies Against the Reachback Tax.'’ 

“Small Non-Coal Producing Companies Against the Reachback Tax” is not 
an officially organized or incorporated entity. It is the name given to a class of 
companies (aj who are small, most having gross annual revenues less than $25 
million; (b) who are reachback and super reachback companies, none having 
signed the 1988 UMWA-BCOA Wage Agreement or a subsequent agreement, 

(c) who ceased coal mining operations b^ore February 1, 1988: (d) who 
fulfliled all obligations to the last UMWA-BCOA Wage Agreement to which 
they were signatory; and (e) who, by virtue of their small size, are drastically 
impacted by the financial burden imposed upon them by the reachback provisions 
of the Act. 

Many of the companies who share the views expressed herein could not 
afford to hire, for one day, the legal staff and Ic^byists on which the large 1988 
signatory and reachback companies have expended millions in attempting to shift 
the cost of UMWA retiree health benefits, which prior to the Act were governed 
solely by private ^ntract. The position of these small companies needs to be 
express^ and, more importantly, needs to be heard. 

These sntall companies bad no opportunity to participate in any of the 
discussions or negotiations that led to passage of the Act. Many did not even 
know about the Act until they received notice that they were expected to pay 
premiums for beneficiaries of benefit plans into which they had made all required 
contributions, and which were solvent when they left the coal business. 

These small companies cannot be accused of **dumping** retirees. Most 
were small operators who were forced out of coal mining by large operators, whose 
capital allowed them to develop large mines with lower production costs, and whose 
coal pricing tactics left small operators little choice but to cease operations. The 
reduction in small and medium-sized mines is evident from Table VI. Trends and 
Nun:fi>er of Mines by Size (Mine Production Range) on page 74 of the Committee 
Print, “Development and Implementation of the Coal Industry Retiree Health Benefit 
Act of 1992" dated June 22, 1995 (hereinafter “Committee Print”). 

These companies, though small in size, represent the largest group in 
number of companies impacted by the Act. According to the Committee Print, 
as of March 31, 1995, 257 reachback companies are responsible for premiums for 
assigned beneficiaries. Of this group, our ii^>rmation indicates that only 103 are 
actually paying premiums, of which more than half are believed to be small, 
non-producing companies. The remaining 1 54 reachback companies are paying 
nothing, largely because they cannot afford to. Some of these companies have 
filed bankruptcy. Some are engaged in litigation. All run the risk of crippling fines 
and penalties under the Act, mainly because they have no other choice. 
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These smell companies, which have now been assessed unexpected 
premiums under the Act, did not run from their mine operation obligations. 
They survived. They met reclamation and environmental obligations, preventing 
these from being dumped on state agencies (x the Abandoned Mine Lands Fund. 
They met Workers’ Compensation and Federal Black Lung obligations. Some even 
moved into new industries, creating jobs, paying wages and taxes. Th^ should be 
iq>plauded, but instead. Congress reward^ them with the reachback pro>nsions of 
the Act, imposing totally unexpected and unforeseeable obligations for retiree health 
care which, by private contract and court decision, had never before been their 
obligation. 

These small, non-coal producing companies now come forward as the group 
which most closely embodies Congressman Piclde’s warning, 

‘*Let me also warn my cc^leagues, you have not heard 
the last of tlus issue. We have no idea who all these 
companies are. There will now be a rush to track them 
down and tell them that they will have to pay millions of 
dollars a year into this health plan over which they have 
no control. Some vnW be for<^ into bankruptcy, others 
writ be forced to lay off workers And they will blame 
you and me, and they will be ri^t. So plan today what 
you will tell them, k won’t be easy.” Remarks of 
Congressman J. J. Pickle, Before the House Ways and 
Means Commitee, Octobers, 1992. 

These small companies, which no longer produce coal and which did not sign 
the 1988 Agreement, now seek a fair response. We played by the rules. We met our 
responsibilities. Why should we pay the penalty while other companies reap substan- 
tial bene6t from the Act? As the Committee staffhas reported: 

“Absent the provisions of the 1992 Coal Act, the 1988 signa- 
tory companies would have been paying essentially 100% of 
the expenses of the UMWA Retiree Health Benefit Funds. 

In' contrast, during fiscal year 1995, the premiums paid by the 
1988 signatory operators are expected to contribute approxi- 
mately 38% of the income of the Combined Fund. Premiums 
paid by (he reachback companies will account for approxi- 
mately 24%, the transfer from the UMWA 1950 Pension 
Fund 32%, and investment income on the accumulated 
assets of the Fund 6%.” Committee Print at page 34. 

The smalt, non-coal producing reachback companies appeal to the members 
of this Subcommittee for legislation which will address the devastating impact of 
the Act upon them. H.It 1370 is not such legislation, and Small Non-Coal 
Producing Conipanies Against the Reachback Tax oppose it. H.R. 1370 
does not solve any problems for small reachback companies. As indicated 
previously, many are not paying premiums; H.R. 1370 does not relieve any of these 
companies from liability for prenuums, fines or penalties - they remain subject to 
collection efforts for premiums due since October 1, 1993, and further subject to 
litigation costs and expenses for contesting premiums. 

More importantly, H R 1370 wall use up the surplus which has developed in 
the Combined Fund, eliminating one possible source of funding relief for small 
companies. The beneficiaries of H.R. 1370 are the large reachback companies, many 
of whom are still producing coal and would be responsible for payments for retiree 
health benefits under the Evergreen liti^ion. H.R. 1370 merely adds injustice upon 
iiyustice by relieving producing companies who, absent the Act, would otherwise be 
liable for retiree health care under the Evergreen clause. 
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Small Non-Coal Producing Companies Against the ReaddMck Tax urge that 
H.R. 1370 be withdrawn and be rq>laced by legislation which, at a minimuin, gives 
meaningful relief to small, non-c^ producing readtbvdc companies drastkally 
impacted by the Act. In oral testimony before the Subcommittee, represmtatives 
of the BCOA and the UMWA expressed support for such legislation. Moreover, 
represMtatives of our group have met with Senator Rockefeller, the prindpal 
sponsor of the Act, and he hu expressed a willingness to entertain amoidments to 
the Act which relieve small companies of unnecessary burdens so long as rdief does 
not jeopardize retiree benefits. 

Relief for small (jornpames is not an expensive proposition. Small Non-Coal 
Producing Companies Against the Reaclfoack Tax estimate that of the $47,900,000 
in armual premiums now being paid by all reachback companies, only $5 million is 
bdng paid by sm^ non-coal producing reachback companies. With a wrplus in 
thePufKlin excess of SI 00 million, relief of $5 million annually is a relatively 
small amount, but it will go a long way towards relieving the desperate situation the 
Act has created for many small companies. 

We urge the members of the Subcommittee to consider legislative alterna- 
tives to H.R. 1370, and to meet with otho* interested Congressmen on both sides of 
the aisle to discuss alternatives which will again leave small, non-coal producing 
companies and their employees stranded behind all other interest groups. 

We appreciate the opportunity to present this written statement and would 
welcome the opportunity to meet with and respond to inquiry from any menfoer or 
staff person concerning the comments herein or possiNe alternative legislation. 


StiuUl Non-Coal' Producing Companies Against the Heackl>ock Tax 

C L Christian^ III Itickard Weinzierl 

Imperial Colliery Company Barnes & Tucker Company 


James Bailes, Esq. 

West Virginia Reachback Co^ition, Inc. 
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STATEMENT SUBMITTED BY RICHARD D. RIVERS 
VICE PRESIDENT 

BERWIND CORPORATION OF PHILADELPHIA 
BEFORE OVERSIGHT SUBCOMMITTEE 
HOUSE WAYS & MEANS COMMITTEE 
June 22, 1995 


Madam Chairwoman, I am Richard D. Rivers, Vice President of the 
Berwind Corporation of Philadelphia, Pennsylvania. 

The purpose of my testimony is to endorse subcommittee action on H.R. 

1370 as a first step in rectifying a grievous wrong that was inflicted upon certain 
"Super Reachback" companies during consideration of the Coal Industry Retiree 
Health Benefit Act of 1992. 

I would like to briefiy outline why I believe these companies in general, and 
Berwind in particular, should be totally exempt firom the Coal Act: 

A. History and Purpose of the Coal Act 

1. The purpose of the Coal Act was to work a "bail out" of two health 
benefit plans for UMWA retirees. The two plans were created in 
1974 by the UMWA and the coal companies that were BCOA 
members at that time. 

2. The Coal Act in effect merged the two benefit plans created in 1974 
into a new Combined Benefit Fund and then required not just the 
signatories to the 1974 and later contracts with the UMWA, but any 
company which had signed a contract since 1950 to make 
contributions to the Combined Fund. 

3. Because the 1974 plans were perceived to be in dire and immediate 
financial distress, portions of the Coal Act were hastily drafted and 
adopted without a hearing and with scarcely any discussion. 

4. As a result, the Coal Act imposed, almost inadvertently, substantial 
liabilities on "super reachback" companies such as Berwind •• i.e., 
companies which ended their relationship with the UMWA and the 
BCOA before the 1974 benefit plans were even created. 

B. Induding the "Super Readibadcs^ was Almost UnintentionaL 

The Coal Act's "super reachback" to companies that had gone out of the coal 

mining business prior to the 1974 NBCWA was all but unintentional. 

1. The Coal Commission's recommendation was that, at most, only 1978 
and later signatories should be held responsible for the solvency of 
the plans established in 1974. 

2. No one seems to know why, or at who’s behest, the "super 
reachbacks" were included in the Coal Act. They were stuck in just 
before the Act was passed and without any sort of notice or hearing. 

C. The Fii^t of the "Super ReachbadcsT 

1. The plight of Berwind Corporation of Philadelphia typifies the Coal 
Act’s egregiously unfair applicability to the pre-1974 "super 
reachback" companies. 
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a. Berwind ceased minin g coal and emplc^d its last UMWA 
miner in 1962 - 30 years before the Coal Act was passed. At 
that time, Berwind was signatory to the 1950 NBCWA which 
required Berwind to make a defined contribution of 30 cents 
per ton of coal produced to the UMWA Welfare and Retirement 
Fund of 1950, but only during the life of that Agreement. That 
Fund's Trustees had sole power to decide what benefits would 
be paid and to whom. Berwind fully satisfied its obligations to 
the 1950 Fund by contributing over $8 million to it between 
1950 and 1962, a period during which Berwind had net 
operating losses fiom its coal operations of almost $10 million, 
llie 1950 Fund was solvent at the time Berwind ceased 
participating in it. It was also solvent in 1974 when its assets 
were delivered over to the newly created 1950 Pension Plan. 

b. Beginning in 1974 12 years after Berwind ceased mining 

coal, ceased employing UMWA-represented miners, and ceased 
participating in, or benefiting fiom, UMWA/BCOA contract 
negotiations — the BCOA operators and UMWA voluntarily 
agreed to significant chants in the provision of health benefits 
to UMWA retirees. The 1950 Fund, a "defined contribution" 
plan, was eliminated, and it was replaced with two "defined- 
benefit" plans. Thereafter, changes were intentionally made in 
the funding mechanism for the benefit plans created in 1974 to 
reduce premiums paid by the large, more labor-efficient and 
highly profitable operators who were, and still are, in control of 
the BCOA. Changes were also made in 1974 to the plans' 
benefits and beneficiaries which predictably increased the 
newly created plans' operating costs. As a result of those 
changes, (and notoriously lax claims administration by the 
Trustees), and to no one's surprise, the plans created in 1974 
became financially weak. The UMWA and the BCOA 
convinced Senator Rockefeller that the Coal Act was the 
solution to that problem. 

2. The extreme retroactive "super reachback" liabilities created by the 
Coal Act are substantial. Berwind must pay over $2 million per year 
to the Combined Benefit Fund. Berwind's total premiums are 
expected to reach $25 million or more by the time all the Combined 
Benefit Fund's beneficiaries die. A significant portion of Berwind's 
$25 million premiums will be attributable to persons who never 
worked for Berwind at all and, in at least one instance, to a miner 
who worked for Berwind in 1949 only long enough to earn a grand 
total of $7.75 in pay. 

3. Moreover, all of the funding and benefits changes made to the benefit 
plans in 1974 and thereafter were, of course, the result of trade-offs 
inherent in the collective bar^uning process. The trade-offs were 
presumptively beneficial for. and advantageous to, the members of 
the BCOA at the time, but they were of no benefit to strangers to the 
1974 and later UMWA contracts, such as Berwind and the other 
"super reachbacks". 

D. The Comlnned Benefit Fund Doesn't Need the "Super Readiback^. 

1. All the "super reachback" companies together now contribute an 
estimated 2.9 percent of the Fund's premiiuns. That amount could 
either be paid from the Combined Benefit Fund’s ever-growing 
surplus or it could easily and automatically be picked up by the 
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remaining contributors to the Combined Benefit Fund - i.e., the 
BCOA members who should have made those payments in the first 
place. 

2. By and large, the present BCOA members are financially well able to 
pay for the benefits they created. More than 80% of the tons 
produced by BCOA companies are produced by two very large, highly 
profitable, foreign-controUed coal operators. They are the companies 
reaping the benefit from the Coal Act. They have bragged that the 
Coal Act is saving them millions of dollars per month because other 
companies such as the "super reachbacks” are being forced to pick up 
their obUgations. THAT IS JUST NOT RIGHT! 

E. "Super Reachbacks" Should be Totally Exenqit. 

In conclusion, let me state that the only fair and equitable solution to this 
situation is to grant relief to all companies which have been required to 
make payments for which they should not be obligated, as is called for in 
H.R. 1370. In the case of "Super Reachback" companies, that requires a 
total exemption fix)m the Coal Act. 


Richard D. Rivers 
Vice President 
Berwind Corporation 
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STATEHENT OF 
CLEVELAND-CLIFFS INC 


to the 

SUBCOHNIHEE OH OVERSIGHT 
COWIinEE ON WAYS AND MEANS 

HEARING ON COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OF 1992 
June 22. 199S 


This vfritten statement for the printed record of the public hearing on the 
subject Act is being submitted on behalf of C1eveland-C1 iffs Inc and its 
consolidated subsidiaries {"Cleveland'ClIffs") by H. Thomas Moore, who 1$ 
Chairman and Chief Executive Officer of the parent company. 

Cleveland-Cliffs Is an Ohio-based natural resource Company that manages 
five Iron ore mines and pellet plants located in Michigan and Minnesota with 
4,900 employees and an annual production capacity of 34 million tons. It does 
not manage or have an ownership interest In any coal mine or coal-related 
operation. 

The Act affects Cleveland-Cliffs, solely as a so-called "reachback" 
company, and as such we are paying assessments of approximately $1 million per 
year. Our exposure Is brought about by prior activities and transactions of a 
company which was acquired by Cleveland-Cliffs in 1966 for Its iron ore 
businesses. It is our view that all health benefit obligations of this acquired 
subsidiary to coal retirees and their beneficiaries have previously been 
fulfilled. 

Our assessments are flowing into the so-called "Combined Fund" which is 
used to pay coal industry retiree health benefits. The benefits and their 
original contemplated funding were provided by multi-emolover collective 
bargaining between the United Mine Workers (UMW) and Bituminous Coal Operators 
Association (BCOA) member companies. However, substantially-reduced employer 
contributions commenced with the 1988 agreement, as did the financial problems 
that led to the Act’s reachback provision. We contend that the reachback 
assessments are essentially an Indirect subsidy to present member companies of 
the BCOA, which should be held solely responsible for the health benefits of BCOA 
beneficiaries. 

Not only do we question federal mandates to solve financial problems 
arising from private contracts, but we believe that forcing prior signatory 
operators no longer in the coal business to subsidize the cost of benefits 
inadequately funded by signatories to subsequent coal wage agreements sets a bad 
legislative precedent and Is grossly unfair to reachback companies. 

While in prior years we have expressed in considerable detail our rationale 
for strongly opposing the reachback provision’s enactment, we are not now seeking 
Its repeal. We are merely asking for conditional relief because of the growing 
surplus status of the Combined Fund, and we are prepared to resume payments In 
the event the Fund resources are not sufficient In the future to assure payment 
of approved health benefits to beneficiaries. 

H.R. 1370 is the answer regardless of differing points of view about the 
original requirements of the Act, the present surplus condition of the Combined 
Fund, or the adequacy of the Combined Fund to meet future health benefits. This 
is especially true In light of the nationwide trend toward declining health 
benefit costs. H.R. 1370 merely suspends the reachback assessments on the 
condition that an adequate Combined Fund surplus continues to exist; and it 
requires the resumption of reachback assessments If the Combined Fund surplus 
falls below a reasonable "safety cushion” amount. 

The Combined Fund’s surplus is now approaching $150 million. With the 
safety cushion feature In place to automatically resume reachback contributions 
If additional funds are needed in the future to satisfy health benefit claims, 
there Is no sound reason to oppose H.R. 1370. 

It is perplexing, however, that BCOA member companies and others have found 
a way to attack the bill based on a controversial projection of future costs. 
An actuarial report has recently been produced which projects a Combined Fund 
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deficit in 2003 as Its base case estimate. This estimate and its health care 
trend rate assumptions are vastly In conflict with other studies that project a 
huge, constantly growing surplus; and serious questions have been raised about 
its assumptions by a well -recognized actuarial organization. 

Suffice it to say that this recent report is too dependent on questionable 
assumptions concerning estimated cost trends to Justify denial of equitable 
relief to reachback companies. In any event, should there be valid doubt about 
the surplus condition of the Combined Fund in years to come, the safety cushion 
feature of H.R. 1370 provides a safeguard that ensures appropriate restoration 
of cash resources. 

Approval of H.R. 1370 is urgently requested. 
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FLORENCE MINING COMPANY 


July 5, 1995 


Phillip D. Mosdey, Chief of Staff 
Committee on Ways and Means 
U. S. House of Rqwesentatives 
1 102 Longworth House Office Building 
Washington, DC 20SIS 

Date of Hearing: June 22, 1995 

The Florence Mining Company is a 1988 last signatory operator as defined in the Coal 
Industry Retiree Health Benefit Act of 1992, and as such maintains an individua] employer plan 
for its pensioners. Additionally, Flomce is liable for payment of per beneficiary premiums for 
any pensioner assigned to it in the 1992 Benefit Plan. We recently received notice tom the 
UMWA 1992 Benefit Plan that the Trustees of the Plan were preparing to implement the security 
provisions of the AcL Based upon the annual per beneficiary cost set by the Trustees for 1995, 
this actioo will require us to post security of a|^m>ximately $1.5 million. It must be noted that 
the 1995 aimual cost of $3,077 set by the Trustees rq)re5ents a 31 % increase over the previous 
year’s cost. 

Section 9712(C) of the Coal Industry Retiree Health Benefit Act of 1992 mandaiftt the 
development of managed care and cost cemtainment rules by the UMWA 1992 Benefit Plan, 
which may then be utilized by 1988 last signatory employers to assist in controlling costs in their 
Individual employer pensioner plans. To date, no such managed care and cost containment rules 
have been fortbcMning tom tlte 1992 Benefit Plan. 

The Bituminous Coal Operators Association and the United Mine Workers of America 
have reached agreement on obtain cost conteol measures for the BCOA company plans mandated 
by the Act. These controls are not available to 1988 last signatory operators. However, the 
implementation of the BCOAAJMWA cost controls serves to verify the need for them, a need 
which has not been met by the Trustees of the UMWA 1992 Benefit Plan. 

The UMWA 1992 Benefit Plan is preparing to impose substantial security requirements 
upon 1988 last signatory operaton under the terms of the Act. At the same time, the UMWA 
1992 Benefit Plan has &iled to develop and make available to the 1988 last signatory operaton 
the managed care and cost containment rules mandated by the Act. This imposes a double 
penalty on the operator in that increasing costs, as evidenced by the Plan’s set 31 % increase for 
1995, requires that higher security be posted and in that the operator is unable to implement 
cost-saving measures in its individual employer plan. 

Unless and until the Trustees of the UMWA 1992 Benefit Plan have fulfilled their cost 
control obligations under the Act, no security requirements should be added to the already heavy 
burden placed on the 1988 last signatory operators by the Act. Additionally, legislatim should 
be considered to force cost controb on the Trustees because of the excessive cost increases in 
the premiums. 

Very truly yours. 


Ralph Woods 
President 



cc: Rep. John P. Murtiia 

Sen. Rkk Santtxum 
Sea. Arlen SpeetK 
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RECOKO arATBKEVT BY 

UHDSBY OOJOi MXKXMa COKPAMY LXQUXDATING TR08T 
TO THB OVBS8XOBT SUB-COMMXTTSB OP TBE HOUBE WAYS AUD MEANS COHMXTTBB 
CONCBBNXMG THE 1P92 COAL ACT 


More than fifty years ago, between August of 1946 and August of 
1952, a snail Western Pennsylvania mining company, Lindsey Coal Mining 
Conpany, Inc., (Lindsey), employed less than 20 men on a full or part-* 
tine basis, many for less than a two year period. with the 
nationalisation of the ninea, Lindsey was required to pay into the 
"welfare and retirement fund" on a per ton basis, although Lindsey 
itself had never signed any BCOA agreement concerning these benefits.^ 
In 1952 Lindsey stopped mining, entirely and thereafter employed no 
miners, engaged in no mining activity, its only employee being one part- 
time clerX. In the 1970s, Lindsey went into complete liquidation 
(forming Lindsey Coal Mining Company Liquidating Trust) with all of its 
assets held in trust. The only income of Lindsey Liquidating Trust was 
passive in nature - royalty payments from gas leases, infrequent coal 
royalties and occasional sales of real estate. Monthly income now 
averages less than $10,000. 

In 1993, Lindsey Liquidating Trust was notified by the Combined 
Fund and the Social Security Administration that it was an Assigned 
Operator required to make payments to the Combined Fund or be subject to 
severe penalties. Lindsey Liquidating Trust has paid into the Combined 

^ There is current litigation in the United States District Court of 
the Western District of Pennsylvania at Docket No. 94-1043 concerning 
numerous challenges to the 1992 Coal Act. Court action involving this 
litigation has been pending January 1995 awaiting a decision on Motions 
for Summary Judgment. Copies of Briefs are available upon request. 
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Fund in excess of $100,000 but has recently given notice that it may no 
longer be capable of making such payments after this summer due to 
drastically reduced income. 

Although there is current legislation concerning relief for former 
mining operators designated as "Reachback companies", such proposed 
legislation is simply a moratorium upon payments because of the economic 
hardship caused those companies. He urgently request that Members of 
the Sub-'Comanittee consider the drastic economic impact on Reachbaok 
companies. Remedial legislation should be implemented, not only in 
fairness to those entities caught in this oppressive web, but because 
the original legislation was fundamentally flawed and improper as 
applied to Lindsey and other companies in similar circumstances. The 
original intention of the 1992 Coal Act was to encompass only those 
companies which promised lifetime benefits to United Mine Workers. 
However, when the 1992 Coal Act was enacted, Congress incorrectly 
included within its purview, all companies that at anytime were 
affiliated with coal mining activity even though they never promised 
lifetime benefits. 

The only argument that has been presented by the UMW Combined Fund 
in an attempt to justify inclusion of Reachback companies within the 
Coal Act, is that prior mine operators created "an atmosphere that 
promised lifetime benefits to those who would retire from the industry." 
However, even union mining companies did not promise lifetime benefits 
until 1978 when Lindsey Coal Mining Company was already of of business 
and in the process of liquidation. Therefore, how could a company such 
as Lindsey create an atmosphere of lifetime benefits when it was not 
even operating in the industry at that time? 
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Lindsey Liquidating Trust realizas the Conunittae will hear 
testimony from othar Raachbaclc companias as to the draconian effect of 
the 1992 Coal Act. We would hope Members of the Committee will correct 
the Act from the beginning and enact retroactive relief? Even by the 
broadest application of Constitutional principles, no free enterprise 
system can possibly survive if subjected to this form of intrusion by 
its government. There la much more at stake than "Reachback Relief." 
It is a question of Congress correcting a dangerous and confiscatory 
precedent . 

Respectfully submitted. 



Jeffrey Lundy, Esquire 
Attorney for Lindsey Coal Mining 
Company Liquidating Trust 

219 East Union Street 
P.O. Box 74 

punxsutawney, pa 15767 
(814) 938-8110 


We suggest the Committee examine analogous situations and decide 
whether Congress would ever conceivably apply such broad reaching 
legislation to other citizens. For example, in contemplating national 
healthcare reform would Congress even remotely consider legislation that 
required an employer of a worker forty years ago, to pay premiums today 
for lifetime benefits of that former employee? Surely not. 
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STATEMENT FOR THE RECORD 
Maxus Energy Corporation 

Subcommittee on Oversight 
Committee on Ways and Means 
U.S. House of Representatives 
Hearing on the Coal Industry Retiree Health Benefit Act 
June 22, 1995 

Maxus Energy Corporation is an independent oil and gas exploration 
and production company headquartered in Dallas, Texas. Maxus once 
owned and operated through its subsidiary. Gateway Coal Company, the 
Gateway Mine located in Green County, Pennsylvania. One of Maxus' 
predecessor companies acquired Gateway from two steel companies, both 
of which became bankrupt and defaulted on coal purchase agreements. 

As a result of these bankruptcies, Maxus' predecessor lost over $50 
million on its brief ownership of the mine, which was closed in May of 
1990. During the time the mine was active, United Mine Workers of 
America (UMWA) health benefits were provided as specified by the labor 
contract to which Gateway was a patty. Currently, Gateway retirees 
receive health care benefits which are more comprehensive than those 
received by the retirees or employees of Maxus Energy Corporation. There 
is no charge for premiums, but these retirees provide about $150 per year 
in copayments, according to the union's specifications. 

In 1988, Gateway was an operator of a bituminous coal mine at 
which it employed hourly employees who were represented by the UMWA 
for bargaining purposes. Gateway became bound by the National 
Bituminous Coal Wage Agreement of 1988 (NBCWA) as a "me too" 
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signatory company, thereby accepting terms and conditions established in 
the 1988 NBCWA. The 1988 Agreement added a new wrinkle to the 
treatment of coal miner retirees by requiring, for the first time, that an 
employer ceasing operations must pay withdrawal liability to the multi- 
employer plans. Gateway was assessed and paid withdrawal liability of 
$3,940,370.17. 

As a result of the Coal Act of 1992, Gateway was assessed an 
additional $5,180,526.95, and it is also currently paying premiums of 
$115,107.54 every month. The combined Fund now holds Gateway’s $3.9 
million withdrawal liability (as well as all of its other contributions), but 
will never accept any of Gateway's retirees. Instead, Gateway is required 
to maintain its individual employer plan for retirees perpetually and at its 
own expense. 

H.R. 1370, the subject of the hearing, would amend the Internal 
Revenue Code to reduce the mandatory premiums to the UMWA 
Combined Benefit Fund by certain surplus amounts in the Fund. Maxus 
requests that we receive a credit against the cost of future premiums for the 
withdrawal liability payments previously made. Such a credit would put 
Maxus on the same financial footing as all other 1988 Agreement 
operators, i.e., we would be required to pay for the lifetime benefits of our 
retirees - we just would not be required to pay twice. 

Thank you for your consideration of our request for equitable 


treatment in this legislation. 
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June 29, 1995 


PALAAER COKING COAL COMPANY 


Phillip D. Moseley, Chief of Staff 
Committee on Hays and Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington D.C. 20515 


RE: Coal Industry Retiree Health Benefit Act of 1992 

Hearing on Thursday, June 22, 1995 before Congresswoman Nancy 

L. Johnson's Subcommittee on Oversight of Ways and Means 

Dear Mr. Moseley: 

Our company is one of hundreds of victims of the Coal Industry 
Retiree Health Benefit Act of 1992, passed as a little-debated 
rider to the National Energy Policy Act. Our company left the coal 
industry nearly fifteen years ago and terminated our agreements 
with the United Mine Workers of America (UMWA) . Upon termination 
in 1981 we paid the UMWA $157,738.36 as part of our withdrawal 
liability. In addition, we ended up paying our attorney more than 
$30,000.00 when we had to successfully litigate the UMWA's original 
miscalculation of our withdrawal liability. 

In November, 1993 we received a letter from the UMWA and 
subsequently from the Social Security Administration informing us 
that we owed the UMWA another $186,000.00. And each succeeding 
year our company has been billed a similar amount by the UMWA 
Health Fund. For a small company like ours, these kinds of 
liabilities are crippling. We left the coal industry fifteen years 
ago and now operate in business as a sand and gravel mining firm. 
Yet, thanks to the 1992 Act we face continuing liabilities for a 
situation which we did not create. 

The 1992 law basically enacts an ex post facto tax to be paid by 
any company who was ever a signatory to a UMWA contract between 
1950 and 1988. The tax is assessed by the Social Security 
Administration but paid directly to the United Mine Workers of 
America. A company who was signatory to a UMWA agreement is 
responsible for the health benefits of all retirees who last worked 
for that company. In the case of Palmer Coking Coal Company 
(Palmer) , we were the last underground coal mine to operate in the 
state of Washington. As coal mines closed in Roslyn, Cle Elum, 
Wilkeson, Newcastle and Carbonado, miners from these communities 
came to our company in Black Diamond seeking employment during 
their last years of work. It was quite common for Palmer to hire 50 
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year old, 55 year old, and even 60 year old coal miners seeking 
employment in the twilight years of their work life. These older 
coal miners came to Palmer several years away from retirement and 
usually worked to about age 65. Palmer, as a signatory to the UMWA 
contracts, assisted these elderly miners by giving them several 
years of employment during the period our company was phasing out 
our coal mines. 

This accommodation of proud men in a declining industry has now 
come back to haunt Palmer. Though a miner may have worked thirty 
years for a different coal company in Roslyn, Palmer's employment 
of this man for the final two or three years before his retirement 
results in Palmer being liable for all of his (and his dependent's) 
health needs in retirement. As Palmer was the last coal mining 
compa*ny in Washington we now find ourselves responsible for scores 
of miners who spent most of their working years employed by other 
coal companies which went out of business and laid off their 
workers . 

Palmer left the coal mining industry in the early 1980's but we did 
it honorably. All of our elderly UMWA coal miners were allowed to 
reach their retirement age before Palmer ended it's contract with 
the union. The 4 or 5 young men who were still employed in coal 
mining were transferred to new work in our gravel extraction 
business. All of our employees were treated honorably and with 
respect as we tried to meet their retirement needs. However, the 
UMWA, the large coal companies, and their friends in Congress chose 
to target innocent companies like us to bail out a mismanaged union 
health fund. And until the last of these retired miners (and their 
dependents) die, our company will be making monthly payments of 
$15,000.00 to a union which we legally and financially left fifteen 
years ago. 

An added injustice is the fact that as the *'last signatory 
operator". Palmer Coking Coal Company is the "assigned operator" 
who is responsible for paying retired miners' health benefits. 

What this means is that although a coal miner may have worked 
twenty years for another coal operator, if he worked for Palmer 
Coking Coal Company during the last few years of his employment. 
Palmer is totally responsible. 

Our company has requested from the Social Security Administration, 
the work histories of the list of miners assigned to us. We have 
been shocked to find that many of the assigned miners worked for 
Palmer for only 2 or 3 years out of a 30-40 year coal industry 
employment history. Yet under the "Coal Industry Retiree Health 
Benefit Act of 1992", Palmer is paying approximately $3500 per 
miner or beneficiary, per year, to provide health benefits. In one 
particularly egregious case, a now-deceased miner worked for Palmer 
sporadically and part time over a period of four years. During 
this time period, Palmer paid about 5% of this man's total 
earnings. His total four year earnings from Palmer were a mere 
$867 (1955-1958) . Yet now, some 36 years later. Palmer is being 
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assessed $3500 per year in health benefits to this man's widow, a 
57 year old, gainfully employed woman. 

In another shocking example. Palmer Coking Coal Company, Inc. 
employed Waino Wakkuri in 1959 for a few weeks and he earned 
$367.81. Now, some 36 years later. Palmer Coking Coal Company, a 
family partnership long out of the business of mining coal, must 
pay all of Mr. Hakkuri's widow's health and death benefits as 
administered by the UMWA Benefits Fund. Our cost this year for 
supplying said benefits will equal about $3,500.00. And, we face 
continuing payments to the UKUA for future years. 

The Coal Industry Retiree Health Benefit Act of 1992 is a cruel 
joke which has been visited upon hundreds of small companies like 
ourselves. This cruelty comes with a crippling price tag. This 
crippling price tag comes in the form of an unfair tax on small 
companies who have left the coal industry. The purpose of this 
unfair tax is to subsidize the big coal companies who comprise the 
Bituminous Coal Operators Association (B.C.o.A.) and their 
accomplices in the UHWA. We urge you to repeal this tax or at the 
very least exempt small coal companies from this pernicious 
"reachback" tax. 

Very truly yours, 

William Kombol, Manager 
Palmer Coking Coal Company 

cc: Washington Congressional Delegation 
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SUBMISSION OF THE PRIVATE BENEFITS ALLIANCE 
TO THE WAYS AND MEANS COMMITTEE 
OVERSIGHT SUBCOMMITTEE ON 
THE COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OF 1992 


The PBA (herein *the non-signatory companies*) is a coalition of coal producers 
which never have participated in the United Mine Workers of America ("UMWA") 
Retiree Health Benefit program. PBA was formed in 1990 for the limited purpose of 
opposing legislative action to require non-signatory coal companies to finance other 
companies* UMWA retiree health care benefits. PBA’s members are located in all coal 
mining regions of the United States, with their greatest production in the West. Some 
PBA members have collective bargaining agreements with unions other than the UMWA; 
others operate without a union. 

The PBA companies participated in the legislative process which led to passage of 
the Coal Industry Retiree Health Benefit Act of 1992 ("The Coal Act"). This Act is the 
product of extensive negotiations and compromise. As the Committee recognized on page 
3 of its July 22, 1995, Committee Print, notwithstanding their neutrality in the dispute 
and the economic disadvantage to them, the non-signatory companies agreed to the 
compromise under which up to $70 million per year could be transferred from the 
Abandoned Mine Lands fund to supplement UMWA retiree health care benefits. This 
compromise was an alternative to proposals made by certain factions to levy a new tax 
on the entire coal industry. A large part of the burden of any such new tax would fall 
on non-signatory companies. 

As an effort is undertaken to modify Hie Coal Act, PBA asks that the Committee 
be mindful of the entire history of legislative negotiations leading to The Act's passage 
and, particularly, that the non-signatory companies never have been a part of the UMWA 
retiree health care plans and had no role in contributing to their funding problems. While 
to date, we have heard nothing to suggest that changes under consideration could result 
in a tax assessment on an industry-wide basis or an increase in the amount of moneys 
now appropriated from the AML Funds to supplement the provision of benefits under The 
Coal Act, PBA writes this letter to record that it would strongly oppose any such 
proposal. 

Now, as in the past, PBA objects to changes which would, or could, have the 
result, directly or indirectly, of imposing any obligation to finance the UMWA's welfare 
programs on the hundreds of non-UMWA coal industry employers who have managed 
their own benefit programs judiciously. At the June 22, 1995, hearing on this issue, 
several Committee members expressed their concern about the unfairness of assessing the 
super-reachback companies since they did not make the promises which are resolved by 
The Coal Act. This argument applies to an even greater degree to the non-signatory 
companies. PBA takes the position that the AML monies allocated to the Combined Fund 
should be eliminated and turned back to tlwir originally intended purpose before any 
consideration is given to exemptions of any companies. 

In any event, if changes are to be made, such legislation must also provide 
language guaranteeing that the non-signatory companies are exempt from The Coal Act 
and any new burdens to finance benetits for their competitors’ employees. 
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^ATEMENT OF PAUL W. MACAVOY 
ON BEHALF OF THE REACKBACK TaX COAUTION 


1. In&oduction 

A. Professional Badcground 

My name is Paul W. MacAvoy and I am the Williams Brothers Professor of Management Studies at 
the Yale School of ManagemeoL My professional work has centered on regulation and strategic 
decision making by fir m s in the energy, transportation, and communications industries. I have 
authored numerous journal aitides and sixteen books, induding most recentty Industry Reffdation 
and the Perfonnance of the American Economy (W.W. Norton 1992). 1 have served as a member 
of the Presidenf s Councfl of Economic Adv^rs. 1 have also served as a member of the board 
of directors for several cc^xvations, induding (currently) Alumax Corporation, American 
Cyanamid Gmipai^, the Manhattan Bank Corporation, and LaFarge Corporation. My 

previous direcmrships indude AMAX Oxporation, a major American coal producer, on whose 
board I served (ot fifteen years «;> to this year. AMAX subsequently merged with Cyprus to form 
the Cyprus AMAX Corpcuation, and I have no current affiliation with Cyprus AMAX. 

B. The Readdadc Tax bsue 

This statement U presented on behalf of the Reachback Tax Coalition, a group of companies 
mandated by the Coal Act of 1992 to contribute to a health benefit plan (the *Combined Fuo^) 
for retirees of the United Mine Workers Assodation CUMWA*). The Coal Act has two major 
aspects: the first requires otmtrilmtioDS from sour<^ other than signatories to the 1988 National 
Bituminous Coal Wage Agreement f NBCWA”) to the UMWA Combined Health Care Fund, and 
the second is a Reachbai^ provision vriiich provides that companies that bad signed a NBCWA 
contract at any time siacc 1950 l but not the 1988 NBCWA contract (the "Reachback* companies), 
are now required to ocmtribute to the Combined Fund as well The primary purposes of my 
statement are to audyze the economic justification for the Coal Acf s requirement that Reachback 
companies make ooittributioos to the Combined Fund and to assess the overall consequences of 
the Act. In preparing this statement. I have reviewed a number of materials, induding the Coal 
Industry Retiree Health Benefit Act of 1992 CCoal Acf. or "Rockefeller Act"); Congressional 
bearings on UMWA health benefits; the Dole Commission Report on the Coal Industry; testimony 
of witnesses appearing before this Committee; and court decisions relating to the Coal Act and 
UMWA retiree benefits. 


n. The Appro(Miate Role Federal intervention in the Operation of an Industry 

In passing the Coal Act, Congress imposed a new federal tax policy mandating which companies 
wcwld contribute to the Combined Fund to provide lifetime health benefits to retirees of the 
UMWA. Before ooosideriiig the details of how the Coal Act has operated, it is important to step 
back and ask whether sudi intervention by the federal government can be justified. 

From an eoracMnic poUqr pei^>ective, government intervention in the operation of an industry 
is justifiable only vriien it serves to solve a market failure or rectify a circumstance of inconq>lete 
contracts. Prime cxanqrtes of market failures indude the markef s inability to take account of 
externalities, such as air pcdhition caused by a manufacturing plant, or a markef s inabilify to 
prevent monopofy prices. In soch instances, federal intervention can potentially rectify the market 
failures, throc^ such mechamsms as tbe iiiq>ositioo of taxes in tbe form of effluent diaiges and 
antitrust actions to pre ven t the exdusionaiy use of market power by monopolies. 

Federal intervention in an industry can also help to ameliorate problems between private 
parties in dreumstances in iriiidi contracts fail m spe^ tbe actions tiiat should be taken given 
certain outcomes. In the current context, two rationalizations of this ^pe were offered to justify 
federal intervention in the form of tbe Reachback provisions of the 1992 Coal Act First the 
health benefit plans were aH^edly so defidt^riddeo as a result of unforeseen dreumstanoes that 
onfy federal intmventkxi ooukJ {nevent their finandal coU^ise. Second, so-called "orphaif 
workers were aU^edfy in danger of not being covered or, alternatively, of having tbe costs of their 
coverage bestowed nrihirly on the companies still pan of the agreement thereby threatening its 
continuation or renewal. 
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Both of these lationalizatioos were factually without foundation at tune Con^e^ pa^d 
the Coal And is 1992. There was no justification for this type of dramatic federal isutr^nlicm in 
the coal industry. 

In 1992 the extant collective bai^ning agreements between coal companies and the UMWA 
reflected their efforts over time to reach equitable divisions of wage and benefits compensation to 
workers. Since companies and employees historically and predictabfy exited from the bituminous 
coal industry over time* these wage and benefit negotiations necessarily involved both past and 
future generations of firms and workers in the industry. Since the 1930s, labor reladons in this 
industry have been tumultuous and, at times, violent They have involved intense struggles over 
health and pension benefits just as much as wages. However, negotiations were always internalized 
just to those companies and workers who benefitted from NBCWA contracts. 

Being a part of the bargaining process leading to a contract was essential for a unionized 
producer of bituminous coal. For parties to that process to go outside of the terms of a voluntarily 
negotiated wage and benefits contract to tap other, unrelated sources of hinds to either decease 
the cost obligation of signatories to the conuact or increase the negotiated wage and benefits 
package is not ^y more justifiable for the coal industry than it would be for any other indi^Uy. 
If thk were to b^me a general practice, it would lead to large and serious misallocations of 
rescmrces across the national economy. 

It au|^t be aigued that orphans "dumpeif by exiting companies on remaining firms constitute 
an example of an incomplete contract for which federal intervention in the market is required. 
This argument also is factually incorrect. The voluntarily negotiated NBCWA contracts «q>licitly 
todc into consideration the possibility that firms would exit the industry. Before the mid- 1970s, the 
UMWA pension and health benefit programs were both combined in one union-run "pay-as-you-go* 
plan fin^ced by multi-employer contributions assessed on a per unit of production basis. An 
employer’s obligation to contribute stopped when it exited the industry or otherwise ceased to be 
a signatory to the contract. In 1978 when each employer prospectively took on the responsibili^ 
of providing health benefits to its current employees and fiiture retirees, a multi-employer plan was 
set up specifically to cover the cost of providing health benefits to workers "orphaned” when their 
former enqilqyers left the industry. Thus, there was ik> incompleteness to the contracts along these 
lines. Go^mment intervention to provide for such "orphans" in the form of taxing firms who 
previously exited the industry was, therefore, completely unjustified. 

Some analysts have dted prior actions by the federal government in the coal industry and 
argued that those actions in some way justify federal intervention in matters regarding health care 
benefit agreements between coal companies and the UMWA. For example, in his Septomber 1993 
statement before the Ways smd Means Committee, Richard Trumka, President of the UMWA, 
noted that the Truman A^nistration ended a coal strike by seizing the coal mines for a year and 
argued that this intervention began*a continuing government commitment to improved health care 
in the natiotfs coal fields.' Mr. Trumka was correct that the federal government has from time 
to time attempted to prevent or control toe economic disruption resulting from coal strikes even 
to toe extent of President Truman’s seizure of the mines. The government has, also at times, in 
an arbttradon role assisted in negotiation of health care agreements between coal companies and 
the UMWA. However, in toe immediate aftermath of the seizure of the mines and during toe five 
decades until toe Rockefeller Act, toe government has explicitly made clear that questions of wages 
and benefits were subject to the process of aiUective bargaining. The actions on the part of the 
federal government in helping to settle strikes have never involved toe imposition of specific 
contract terms and in no way create a precedent for the type of federal intervention such as that 
undertali^n in the 1992 Coal Act Indeed, there was no strike in 1992. Mandating that Reachback 
conqxanies contribute to toe Combined Fund was not part of a strike settlement process; ratoer it 
refuted from sklUful political use of the legislative process to root out and su(^lant toe results of 
more than forfy years of collective bargainii^ in a manner never undertaken before in the coal 
ladustiy, smdi 1^ ax^ other industry. 

Mr. Triixnkaf s Justification for federal intervention taking toe form of the Re^hl^ick mamlato 
vras toat *eveiy compax^ still In existence with assets to provide for the promised l^lth cara vras 
jus% asitod to stop forwani and pay for toe cost of providing health cara to its ratirees.” Since t!^ 
\roiiid itocessaxily inrolve asking Reachback companies with no continuing finaiKiai oi^^itions to 
fund toe propos^ health care plan, Mr. Trumka correctly, albeit ironic^, noted: "Obvtousfy, 
there was no way for piivato parties to achieve these ends. We needed congressional intervention.’' 
The obvious reason was that government compulsion was necessaiy to extract payments from firms 
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that had alreatfy compBcd with all of their legal liabilities before exiting the bituminous coal 
business. The need for l^id fnxe to adue>« a desired economic result is hardly an adequate 
reason for federal intavention in (vivate sector industry. 

m. The Specific Rationale for the Coal Act in 1992 

In the absence oi a princqded justification for federal intervention, ^>edal reasons were advanced 
the Acfs siqjpMtas at the time of its passage In 1992. They, too. arc entirely q)edous. 
Advocates stated that tboe was a funding criss and that unacceptable levels of *orpb^ retirees 
threatened the collapse the UMWA funds. Both of these reasons were fachially wrong. 

A. The Alleged Oisis in Funding Retiree Health Benefits 

At the time the Congress was urged to pass the Coal Act it was told that there was a large and 
growing deficit in the UMWA Health Benefit Funds which jeopardized the continuation of retiree 
health benefits. The source for this proposition, the Dole Commission, reported that there would 
be a S300 million deficit in the bealtii benefit funds by the end of 1993. In response, the Coal Act 
contained a provision requiring the 1988 signatories to pay off the deficits before the statutory 
Combined Fund took over the funds. 

This provision was never used, however, because the deficit ($ 1 143 million at the end of 1991 
according to the General Accounting Office) was reduced to $58.4 miUion by the end of 1992. 
Thereafter, throu^ coUecticHis and eiq)enditure adjustments, the trustees retroq>ectively found in 
November 1994 that by January 1993 the fund bad in foot moved to a $16.7 million surplus. Hiis 
result had been achieved as a result of a comprehensive injunction issued by Judge Glenn Williams 
in federal court in Abingdon, N^rginia which required: (1) the Bituminous Coal Operators 
Association fBCOA*) to increase their rate of fonding of the 1950 and 1974 health benefit trusts 
as provided for in tlM 'guaranteed clause in the 1988 contract; (2) the trustees to require all 
eligible beneficiaries to sign iq> for Medicare; (3) the trustees to stop paying more than Medicare 
contract rates to reimburse Medicare providers; and (4) the trustees to provide health benefits for 
the remainder of the 1988 agreement until February 1993. 

Judge Williams also wryly observed that the BCOA bad argued against the injunction on the 
grounds that dire consequences would flow from it ~ *the Rockefeller bill would be defeated and 
the BCOA because of its small size would be eliminated.* The cynical nature of this argument is 
readily apparent Indeed, it appears that in fact the alleged fund deficit was wholly aldn to 
numerous political nqrtbs, e.g., cte Kennedy missile gap of 1960, in that it simply never existed. 
This conclusion is supported by a recent study of the ejq>ected future balances of the Combined 
Fund performed by Towers Perrin, a prominent intemational benefits and compensation firm, 
which finds that the fond wfli have a cumulative surplus by September 2004 of approximately $289 
million. 

B. The Alleged Dunqring of Orphan Retirees as Creating an Insuperable Financial Burden 
on the BCOA 

The allegation that certain conqKuiies had created a financial crisis for the funds by dumping their 
orphan retirees on the BOOA conqMuues was accepted uncritically by some interest^ in the 
passage and subsequent defense of the Coal Act This allegation has been used to mask the reality 
of a clear exercise of political and legislative p<wer by the BCOA in cooperation with the UMWA 
to transfer to others a large amount (^rproximately $123 miUion annually, consisting of $53 million 
from Reachback conqranies and $70 milH on from the federal Abandon^ Mine Lands trust) of its 
costs for retiree healffi care established under prior collective bar gaining agreements. 

The daim that dun^ring of orphans endangered the financial stability or the continuation of 
health benefit funds cannot withstand scrutiny. The 1950 Health Benefits Trust wfaidi covered all 
pre-1976 retirees was a multi-employer plan which by definition never had *orphans.* All retirees 
received their health benefits from the fund directly and aity retiree^s benefits were not related 
to aity particular enq>loyer. This fund was always fin^ced on a current production basis tty current 
signatories to the most recent NBCWA. The Rockefeller bill by its assignment of 1950 fimd 
benefidaries to priev enqdoyers accomplished a wealth transfer to the BCOA companies from the 
Reachback companies with^ aity orphan dumping justification. The 1950 Health Benefits fond 
was simply where most of the benefidaries - some 80% and thus most of the expense - were 
located. 
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The qaestion of orphans only arose with respect to the 1974 Health Benefits Fund In 1974» 
the ERISA statute was passed and was in 1^0 de^tively extended to multi-enqiloyer agreements. 
As this statute i^Ued only to pensions, it dictated the separation of the health and benefit funds 
into $q>arate trusts for the first time. In the same time frame, while negotiating the 1978 NBCWA, 
the BraA insisted in taking back the management of health benefits from the Funds because of 
its belief that control of benefits administration by each signatory conq>any would end two decades 
of waste and abuse the Funds. 

Under the 1978 NBCWA, each signatory company was henceforth responsible for providing 
the contractual^ agreed level of benefits to each of its own active emplt^ees and retirees. At the 
insistence of the UMWA, the 1974 Health Benefits Fund was retain^ to provide benefits for all 
■orphaif retirees ami their beneficiaries who retired after the 1950 Fund closed in January 1976 
from companies who left the industry. In 1976, for the first time, at the insistence of the BCOA, 
individual companies became responsible for the health care of their active employees and their 
retirees who were not covered by the 1950 Fund. Thus, it is onfy with respect to ^e retirees in the 
1974 Fund, a relative handful, that the concept of orphan had any relevance. 

But the Rockefeller Coal Act not only addressed the problem of the 1974 Fund orphans but 
undertook a massive restructuring of liabilities for the 1950 Fund as well. The numbers of retirees 
in the 1974 orphan category was relatively modest - approximately 16,000 ~ as compared with the 
100,000 in the 1950 Fund, and was financially manageable by the BCOA signatories under then 
current contractual arrangements. In addition, the anticipation that the number of "orphan^ 
would greatly increase if other firms with large numbers of retirees were to leave the industry was 
in ftict addressed in the 1988 agreement imposition of contractual withdrawal liability upon 
signatory firms later exiting the industry. Thus, the Combined Fimd and the Reachback taxation 
process instituted by the Rockefeller Act was in no way necessitated by the problem of future 
withdrawals by BCOA signatories. 

In his 1993 testimony, Mr. Trumka repeated the claim that dumping of orphans *od a 
dwindling number of signatory companies led to a crisis necessitating government intervention. 
But in fact production by signatory companies in the 1979 to 1989 period leading up to the Coal 
Act was quite stable, so that total payments into the fund were stable. Indeed, a significant number 
of BCOA firms were simply acquired by the BCOA firms remaining in the industry. Thus while 
it was the case that the absolute number of BCOA firms bad declined, the remaining firms 
produced, on average, enough additional coal to make fund payments to replace those of the 
exiting firats. Tbere was no reason to expect that remaining firms would fail to carry out the 
contractually agreed upon provision of health care benefits for workers orphaned by the exit of 
firms from the industry. 

IV. Adverse Consequences of the Coal Act 

A. Reachback Firms Are Unjustifiably Required to Contribute Large Sums of Money 

The first adverse effect of the Reachback provision of the Coal Act is the direct one that 
Reachback companies are taxed at the rate of approximately S53 million per year. Table One 
presents data for several publicly traded Reachback companies on their lines of business and 
reveni^ while Table Two describes these lines of business in more detail. As is clear from the 
tables] the firms currently produce many different products, most having nothing to do with 
bituminous coal production. For example, Allied Signals business lines are in the automotive, 
aerospace, and engineered materials industries. Their production of such items as anti-submarine 
warfare systems is leagues away from the bituminous coal industry, likewise. Union Carbides 
chemicals and plastics operations, encompassing the production of such items as materials and 
tystems for printed wiring and circuit boards, in no way relates to coal mining. 

The annual finanoal obligations under the Coal Act of these Reachback companies are also 
shown in Table One. These payments range from six hundred thousand dollars for Union Carbide 
to over twelve million dollars for LTV. While these payments are not so large as to threaten the 
financial stability of these companies, they make no economic sense. Effectively, a tax for coal 
retiree^ health benefits is being levied on sales of cockpit data recorders and automatic 
coffeemakers. 
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aaMMOIMa prodatti aatt aa btafejaf qatnaa. caftt* wpnfaia aid aMeip uanatti •fmama, 
deialapa. faadaoci, aad aaatteti cpecialtp eafiBccfed autdiak indadiaf i^loa, flaonae pnsduetB, 

watta, apedMly St Md cbott fcgaad lawaimr 

OewclMd cum, lac. 

Goanatt. dmilupa and kaaea izoe or aad eoal roeAw; awaagra aad Pmm tettieat ia aamea; 
vna ittcfcata a a aBread pitaridiag aervicca to ttc wiaer, aad pradaoca aad aeia cott aad iraa 

OR pcMa. 

LTVCotp. 

Piodaeea aad acBi ttad aad related ataei hrmr. awaafactaiea aad dirtiiwira dfiBbf aad 

paodaedn aqaipaeat; ditfrihatin ttarakaa Keel tuOalar pradactt aad otIBcId aappikai 

Loae Sttf Trctifdnfitt 

fioWai cottpaap *itt eaMdiaxp aiidt ■aaitttctana aad aaftett oilCeM caoia^ ttbiaB Hae 
ppacW^ ttbiag aad flat rolled »cA 

Mane Eacfif Oorpi 

Hoddtti eottpaap aitt labaidiahea ahidi uplOR for aal prodace oi aad pa; piiirtatt, piber 
aad pttttt aatteal pa; aad prodacr aaiaial pa Bqaidi 

NAAOO Ittlaairiea. Ik 

Hottig eottpaap «itt lataidiajiea whkb dnip, ■aaattetwre, aad ataitet foddift tracks aad 

fchded aenkc parti; ttaanfimiR aad aaufeet omB fderrriral appliamw sadi aa Meadess aad 
food pwRJH ttiac aad Butet Hpaite coal for br bp eiecuk atiliiiei; aad operate tpedalQr 

tctti aam aflenag UKbeaware, eeuB appUaaers, aad related acoccKwica. 

Uaioo CUibide 

Holdtti eoagHf «itt atteidiariea wbkb pcodwe ettyfeae oaidr/gtycol; HuaafKtare broad 
CHp of dciirattiae of ctbyleae aadt/pfaik atpfif nrtcaU. resoc, jatenaediaioa. «■»-»«««•— aad 
addbnaa to a bcoad wietp o( aiutett; ■eaufoctare lad apply ^eotahy cbcaikak; provide 

■aieiim aad ajaiaaa for priated airiap aad cacaat boaida; eappljr proc— terbao*my, eataljatt, 

■oleariv aieR efcaortrean. proceae plaett aad trrbnrral aeivtaa to Ibe ptrocbriaical aad pa 

proeattiai ttdartriea 


The Coal Acf s effects on smaller oompanies has in many instances been more direct and 
more severe. Table Three contains brief descriptions of some of the more egre^ous examples of 
the arbitrary nature of the tax. The Act requires i^ceton Mining Co., for example, to contribute 
even thou^ it ceased coal mining (^rations in 1966 and currently produces and distrn>utes 
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popcorn. Another payer under the Act is 41 liquors, a liquor store owned by the widow of a man 
who nm a constructicm business that nvoriced on union mines. Ohio hfining Co., another Reachback 
firm, is the a real estate developer that ceased mining operations in 19S1. Ohio Mining was 
assigned fiw retired mine woricers, only one of whom actually iwrked for the compai^, as well as 
fifteen dependents. 


TABLE IHREE 

SELECTED REACHBACK CASE STUDIES 
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TABtE THStEE (COKHNUED) 
SELECTED REAdOACK CASS SWOmi 


Ornfm 

OaaSaauMijr 

Morrii Rm Coal Miai^ Ool 

wattilkm, PA 

Motm Raa Coal Mtaiag tamlaatad deap misiaf atoia Una 40 jmn ages tbaa fawdaoKl eoai 

aadar covmci wiik a atnp«iuBg Ofatatoa uBiii 19S3. Ii ia latpoBaaila tea oaa latfaad ariao. 

«ko vQffcad far thaa far approximaialjF Aw aMUto ia 1S52, aa wd a Ua fl*a depawlaaia. 

I<to»5hMMMBii«Co. 

ClMrfMd,PA 

Naw ShaBHi Miaiag udtad the coal biiBiacM aad eumaUy baa no ampIcqfMa. It aaa aaa^Betf 

106 reliiwl adoaia asd 64 dcptadMta M aa aaaual coat of $461^42 par year. 

Si0BrCaalC& 

BeBcVcmo«.PA 

Sagar Goal ia a aola pcoi^iatMakip aooamictioa bnaiaaaa ikai «aa aaaipad 14 liiarWriaiiii, 

with aa aaai^art prcaiaa appmnmatel)r double tbe finf a aaaual gfoae iarcuBa. S^gir Coal 

Mopped atiaiag la 1967 aad dgaad la laM UMWA coatract ia 1964. Whea Mr. Jeff Skgar 

bought tba buafaaaa teom bk father ia 1989, itt aeaca coaaktad of the fira aad t*o 

ptacae of ml catw. 

TASACofp. 

TMMrBii,PA 

TASA area ecaigoed aawa bcaaficianes at a cost of S24.000 eaauaSy, or apptojiwMaly 3S 

paicaai of he iacom. TaSA taai miaad coal raoca thee 30 yean agoi. 

Ua^ Real Eftaie Ca 

Owaartian PA 

Uaily haa edted tbe coal iaducuy. 1» eanwei eMigaad premiura waa Sa66fflfa whkb eompenss 

with ita aaauaJ gms iacma of SS4.000. 

OittAfieltf Coal, JokU lUdfB 

CCMl 

Ubaaoa,VA 

Cliaebfiald Coal aad Jewell Ridge Coal ere nibeidienea of nttstoo. wttoae total Reachback 

liability ia S12 millioa aaauaOy. 

OOAW Coat Co^ Iw. 

OiadMO^ VA 

DOAW coaductt coatiact coal taleiag for Die Pimtoa Coal Oroup. DOAW eaeiged fm 

Chapter 11 wotganiaiion ia Nowinber 1993, aad wac ataigned aa aaaual preaunai of $111315. 

Elk Mom Coal Cop. 

WdUBowl. VA 

Elk Hora Ooai Uei mioed toal with uaioa labor in 1955 ead aow prinwrily laaaa coal adidng 

righta. b waa aarigecd 710 bcaeficiaries at a yearly pKatium of ITOBJMa. 

ICWC.Iac. 

WkttcwoDd, VA 

KWe ia a amall tructing aad haulittg bwaaeaL It waa aaBigaed benencieria m • fcsutt of 

operatfone ia tbe 197Qe wbea it healed lehae from a uaioa sine, lie aaaual prcahiM ia 

S6357. 

Mny Hclaa Coal Cocp. 

Blackauae, VA 

Maty HMea Coal latt niaed coal la 1962. It waa iM^aed 84 beaeActariaa at aa aaauel coat of 

S794360 per year, which enceda ita aeaual i^wlly iocooe by a factor of iwuKc. 

MiBnni CoUerica 

Lfachbwit VA 

Miibun CoOkrice atopped mining coai epprannately tee yeara ago. lie Rrarbbafk tax 

aanoMai ie 5212,000 annually. The company anikipaic* HUng for baaknqptcy within two 

yean. 

Pilaw CokfaR Coal Cr 

aaefc PiMinit. WA 

Paleaer Odawg wai the last undergrowad aiae to opeiate in the ataie of Waet^qfaa, ao nadar 

tbe *faa coptgyeP fwoviaioo of tbe Coal Act. it waa anigead many beaeficieriee who ape« 

meet of their worldi^ yean employed by other coal compaaica. Tbecowrpanycoaad anaiag ia 

19S1 aad paid a witbtewal peuhy to UMWA It ii aow a mad aad gravel eoooeni whh aa 

aaeual lUacbbmh m of $185,^. 

Mowatria Laaial Beaowaaa 

}«wetHQfit:.WV 

Mouataaa Laurel Ranuitcs filed for baakn^tcy after betng migntil m«e ttm 1300 

bcaeftciBfiaa at ea aaaual eoat of $3317378. 
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Several of these cooqmues have either been forced into bankruptcy or face that outcome as an 
imminent prospect These ooiiq>anies indude: (1) Carpentertown Coal and Coke» whidi was 
actually in bankrupt^ at the time it incurred an annual health care bill of ^>pr(udm8tely $750,000; 
(2) Baraes & l\idcer Co. winch was assessed S2.6 million annually, aj^ronmately twice its total 
annual revenues; (3) Lanzendorfer Truddng Co., a truddng comfwty that formerly hauled union 
coal, whose annual assessment equals approximately twenty percent of its payroll; (4) S&D Coal 
Co., which fonnerty hauled unicm coal; (5) Sager Coal Co., a construction compaity that ceased coal 
mining in 1967 but whose Reachback assessments are approximatety twice its gross income; and 
(6) Mountain Laurel Resources, ndiich filed for banlcrupUty after being assigned more than 1,500 
benefidaries. In sum, as the exanq>les from Table Three demonstrate, the effects of the Reachback 
tax have been both devastating in their effects and bizarre in their circumstances. 

B. Precedent for Future Coogressionally Mandated Takings 

The Reachback tax is a classic example of a government taking. The precedent set here is that in 
alleged future instances of market ^ure or incomplete contracts, any company that ever produced 
anything related to the product in question w^ be subject to takings. In the extreme, a 
Congressional effort to dean up nudear weapons sites would tap a firm like Colt Industries, which 
produced repeater firearms in 1915, because Colt was involved in the weapons industry and was 
a previous signatory to a labor agreement that later a>vered nuclear plant technicians. An even 
closer analogy would be if the Social Security Trust Fund were facing an underfunding crisis and 
Congress tapped companies and retired individuals who had previously made payments, using the 
justification Aat they now should contribute because they once had done so. The disincentives 
provided to existing firms by the er post adverse consequences of other actions consistent with this 
precedent are difficult to quantify but are (4>vtously major and substantiaL 

A second adverse incentive provided by the Reachback provision is that firms active in an 
industry will be induced to underfimd private benefit plans. The Reachback provision signals these 
firms that by funding crises, they can encourage Congress to tax unrelated entities to bail 

out the plaxis. Firms active in an industry can thereby transfer financial obligations to third-party 
entities having no legal or economic responsibilities for the artificially created funding crisis. 

Indeed, it was recently proposed to finance health and pension costs for the auto industry 
through an excise tax on each car sold in the United States. The funds generated by this tax would 
establish an auto industry health and pension stabilization fund whose proceeds would be allocated 
by the fund administrators in such a way as to equalize these costs among domestic, U.S., and 
foreign auto manufacturers (Economic Strategic ^titute. The Future of the Industry: It Can 
Compete, Can It Survive, 1992). This is a first step; but with the extension of the Reachback 
preo^ent, given a funding crisis debberately induced by current members of the industry, past car 
manufacturers such as American Motors, International Harvester, or any discoverable corporate 
descendants could be required to pay for health benefits of past retirees. 

The clear nature of the Reachback tax as a taking was confirmed in a January 1995 decision 
by the U.S. District Court (W J>. Penn, Unity Real Estate Company v. Marty D. Hudson, etaL) when 
it granted an injunction to restrain enforcement of the Coal Act against Unity Real Estate 
Company ^Uni^). Unity is a small family-owned business, whose predecessors included coal 
mining coiiq>anies, ootabfy South Union (West Vir^nia) and South Union (Pennsylvania). Their 
coal-mining predecessors curated during the period from 1922-1981, and were signatories to 
NBCWA contracts from 1950 through 1981. Unity was forced Ity the Coal Act to cover tiiiS health 
care of 78 beneficiaries in 1993, and 76 more in 1994. These benefidaries were former employees 
(or survivors of former employees) of South Union (West Virginia) and South Union 
(Penntylvania). The Readibad: taxes inq>osed by the Coal Act for a single year ($266,000) were 
so large as to edipse Unifys total net worth ($85,000). In fact. Unity did not even have suffident 
cash on hand to able to meet the first montlfs mandated premiums. 

Facing certain bankruptcy. Unity brought suit against the Trustees of both the UMWA 
Combined Benefit Fund and the 1992 UMWA Benefit Plan in U.S. District Court The Court 
conduded "that the Coal Act violates the Takings Clause of the constitution.* Further, the Court 
found that *the Coal Act as applied to Unity is so palpably unconstitutional that a preliminary 
injunction ^ould issue against the enforcement of the Act against it* 

The Court was e^)edalfy aggrieved that the Reachback provision of the Coal Act was ^le to 
stretch so &r back into the past Although defendants argued that Unity could have reasonabfy 
foreseen its future obligations to their predecessoi*s employers, the Court re^nded that if *tbe 
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possibility of a decade^later legislative solution to a crisis makes the imposition of liability on Unity 
on some basis chosen by Congress constitutionally foreseeable, then the expectations prong of the 
Takings Clause analysis ceases to exist, because legislation can always be foreseen.* Specifically, 
*(t]o expand that reach to a period in excess of a decade goes far beyond any constitutional power 
of Congress.* 

To determine whether a taking has occurred is in the domain of the court tystem and not part 
of my mcpertise. Yet in the case of takings, the relevant issues at hand are fundamentally economic 
ones, and economic analysis can prove enlightening. Although some would argue that a taking 
impacts onty the entity against whom regulations are promulgated, the effects of a taking clearly 
extend beyond the corporation itself. In the opinion of Baumol and Sidak, the confiscadoo of 
property without adequate compensation in the case of a corporation must be viewed in economic 
terms as the taking of the property of the stockholders (Harvard Journal of Law & Public Policy, 
Vol. 18). Thus, one method of economic analysis to determine whether an action constitutes a 
*takin^ is to diamine the stock prices of companies. Again, according to Baumol and Sidak: 

If the price of the regulated fimf s stocks had been moving for some considerable period 
in a manner that seems in line with the stock prices of fairly comparable enterprises, 
then a sharp drop in the relative price of the securities of the regulated firm in the wake 
of a substantial change in regulatory poli<ty creates a strong presumption that the 
reguiatoiy charge is confiscatory. In other words, if the securities price is driven out of 
line with the prices of simitar securities of comparable firms, it is the markef s verdict 
that confiscation has occurred. 

Certainly, the imposition of a Reachback tax that forces a company such as Unity into 
bankruptcy is clear proof that the market believes that a taking has occurred. A burden as weighty 
as the Reachback tax is not likely to have been shouldered by Unity s competitors, who will now 
operate in a less competitive marketplace due to the loss of a rival. Society becomes the loser, 
because, as stated by Baumol and Sidak, *[w]hatever the means by which such regulatory 
restrictions on investor compensation are imposed, they confiscate from consumers and investors 
alike what is legitimately theirs ~ the benefits that they can expect in any competitive market, and 
which they are denied only by the caprice of the regulatory process.* 

C Readiback Taxes Distort Prices in Non>Coal Markets 

Mandatory contributions on Reachback firms are taxes on the operations of companies throughout 
the economy. Some of these companies currently mine other types of coal, e.g. lignite, while other 
firms have exited the coal industry altogether. Ihese taxes distort prices in unrelated markets and 
reduce the ability of Reachback firms to compete in those markets against firms not subject to the 
Readiback provision. Some Reachback firms have been more than just competitively 
disadvantaged ~ they have been forced into bankruptcy as a result of the Act Thus, in some 
instances the Reachback provision has resulted in taxes so confiscatory in nature that firms have 
been forced to disband their operations despite the fact that they were surviving in their respective 
marketplaces by providing valuable products at competitive prices. This means these now bankrupt 
firms were employing scarce factors of production in their highest'valued uses, thereby increasing 
the welfare of society, but the Reachbadt provision imposed such severe competitive disadvantages 
on them that they could not survive. This is an undesirable outcome: Efficient firms were 
effectively destroyed by the Reachback provision, resulting in a diminution of society s welfore. 

D. Reachback Companies Had No Expectation Th^ Were liable for Future Contributions 
to Health Care Benefit Plans 

Reachback coiiq»anies bad no expectation that they would be liable for future contributions to 
health benefit plans when they were no longer signatories to an NBCWA contract If the 
companies believed they bad such financial obligations, they would have disclosed those obligations 
in their lOK reports so as to prevent lawsuits by shareholders claiming the companies had not fully 
disclosed relevant information that could affect their future earnings. I have the lOK 

reports of all publidy traded, Reachback compan es that no longer had an NBCWA contract in 
and found that none of these companies stated they had a continuing finaiMa?! obligation to 
fund health benefit plans of UMWA worken. The decision by Congress in 1992 to impose 
contribution requirements on Reachback companies was a confiscatory tax which neither the 
Gon^Kuiies nor foe capital market had e;q>ected. 



189 


De^ite the fact that ncMie oi the publicly traded* Reachback companies show any evidence 
of recognizing a amtinuiag financial obligadoo to fund heath care beiKfit plans under the terms 
of their (prim* to 1^^) NBCWA contracts, Mr. Trumka in his 1993 statement concluded in no 
uncertain terms fiuU the Readtbadc conqumies did have such continuing financial obligations. Mr. 
Trumka noted that Chairman Rostenkowsld and others had suggested that'it might not be fair to 
impose retiree health care liabilities on former coal industiy employers.” However Mr. Trumka 
dismiss ed this (^inum with the comment that Reat^back conqianies, as well as signatories to the 
1988 NBCWA, "made the commitment to provide lifetime health care benefits to [their] enqiloyees 
[and so) would be liaUe for premiums under the [1992 Coal] Act* Mr. Trumkafs statement is 
contradicted by two basic focts. First, the explicit terms of the 1988 NBCWA contract specified, 
under the guarantee dause, that health care bei^fit plans were in existence for the life of the 
contract ~ not the lifetime of the eII^>l<^ees. Sea)nd, the 1988 NBCWA contract could not place 
health care liabilities on Readiback companies who, by definition, were not signatories to the 
a>ntract If it could have, obvious^ the Rockefeller Act would not have been required. 

V. Condusion 

Federal inteiveatioa in the coal industiy in the form of the 1992 Coal Act has no economic 
rationale. The Readibadc provision was, and continues to be, an unjustifiable tax on other firms 
that lowers the cost of health care payments by a}al companies that signed the 1988 NBCWA 
contract The tax is myustifiable because it solves neither a market failure nor a contractual 
incompleteness prt^lem. The Act was passed to solve an alleged funding crisis which never existed 
and to fond the benefits of orphan retirees whose health care benefits were alreacfy contractually 
provided for in «f«tin£ health benefit funds. In sum, Reachback provision of the Co^ Act deserves 
no place on the rolls of required government interventions in the marketplace. Its potential for 
surviving as a model for aibitraiy and confiscatory taxation throughout the economy is substantial. 
It should be repealed. 
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STATEMENT OF JONATHAN C. ROSE 
OF JONES, DAY, REAVIS AND POQUE 
ON BEHALF OF THE REACH8ACK TAX RELIEF COALITION 


WHO PROMISED WHAT TO WHOM WHEN? 


AN ANALYSIS OF THE ACTUAL CONTRACTUAL OBUGATIONS OF 
CURRENT AND FORMER SIGNATORIES UNDER 
THE COAL WAGE AGREEMENTS 

The Coal Act of 1992, according to those who would preserve it from any 
amendment, is founded on the premise that 'all companies which employed the retirees 
should not be allowed to escape paying for the promised retirement health benefits and 
dump their responsibilities on their competitors.'’’ The 6COA and other supporters of 
the Coal Act have remained necessarily vague and ambiguous, however, about the source 
of those claimed promises and responsibilities. To the extent they have not simply 
manufactured the claimed responsibilities, the supporters of the Act rely on sever^ 
clauses inserted in the National Bituminous Coal Wage Agreement (N^WA or Wage 
Agreement) and the UMWA plan documents in 1978. Clearly, whatever is contained in 
those clauses can have no application to those ISS Reachback companies that did not 
sign the 1978 NBCWA or a later agreement,^ as they never passed on, much less agreed 
to, those provisions. As set forth below, those clauses provide no greater warrant for 
concluding that the reachback signatories of the 1978 and later Wage Agreements made 
any promises that support the liability imposed the Coal Act. 

For more than forty years, health benefits in the unionized sector of the 
bituminous coal industry were provided through a multi-employer plan and funded on a 
pay-as-you-go basis through contributions from all current signatories of the Wage 
Agreement. Each employer contributed from day one, regardless of how many (or 
whether any) of the retirees drawing benefits had worked for it. The duty of any specific 
employer to contribute to the plan was always expressly limited to the term of the 
current agreement and ceased when that employer ceased to be a signatory. The 
promise^ to pay benefits to retirees in 1950 Plan was always the promise of the industry- 
wide plan, not of any individual employer. Even after the creation, prospectively, of 
single employer benefit plans in 1978 for current employees and post-1975 retirees, a 
multi-employer plan was retained to pay the benefits for those beneficiaries who 
otherwise would cease to receive benefits. 

Sponsors of the Coal Act simply tore up the collective bargaining agreements 
underlying the multi-employer benefits system that bad served the industry well since 
1950 and reallocated the employers' and former employers’ obligations by legislative fiat. 
Pre-1976 retirees and their beneficiaries, who bad always been the responsibility of the 
1950 UMWA Benefit Fund, funded by the signatories of the current NBCWA, were 
arbitrarily reassigned to former signatories, most of whom had been out of the 
bituminous coal business for years. Pos(-1975 retirees and their beneficiaries, whom the 
courts had unanimously determined to be the responsibility of the 1974 UMWA Benefit 
Fund, were similarly reassigned to (heir former employers, although the collective 
bargaining agreements those employers had signed clearly retained the 1974 Fund 
funded by current NBCWA signatories to provide their benefits. Through this 
mechanism, the BCOA managed to shift the liability for more than 25,000 beneficiaries 
onto companies that had legally and legitimately left the multi-employer system, and in 


’ Source: Peabody Coal Co., "Why the Coal Industry Retiree Health Benefit Act 
Should Not Be Amended.” (Emphasis supplied.) 

^ As of March 31, 1995, the Coal Act had imposed liability for retiree health 
benefit premiums on a total of 257 signatories of NCBWAs prior to 1988 (the 
"Reachback companies”). Of these, 99 were signatories to the 1978 or later NBCWA 
and 158 were signatories only to 19*74 or earlier NBCWAs. 

^ The temporal extent of the promise to pay benefits has been the subject of 
considerable confusion as the NBCWA plan documents contain contradictory references 
to "Health Services card for life* in some places and benefits granted only for "the term 
of the Agreement" in others. 
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most cases* the bituminous coal industry altogether, having paid all liabilities for which 
they were legalfy responsible. 

The onfy oompanies that sought to escape their responsibilities under the 
NBCWAs are the members ctf the BCXDA* who rehised to fulfill their express* contractual 
guarantee of the health benefits of retired miners and their families, and sought relief 
from Congress when the guarantee clause was enforced against them in court^ Unlike 
the phantom responsibilities and moral obligations the BCOA seeks to pin on former 
signatories the NBCWAs who have long left the bituminous coal industry, the 
BCOA*s commitments to the retired miners weie legally enforceable and were in fact 
legally enforced by the oourts, until the BCOA succeeded in enacting the Coal Act to 
vitiate their previous contractual commitments. 

A. Former Signatories Have No ObUyatioD to Provide or Pav For Benefits 
After the Fatplrarion nf the Y^age Agreement 

Tbe BCOA and other supporters of the Coal Act have suggested that former 
signatories promised lifetime beasts to their employees and dependents and have 
somehow sought to avoid that re^osibility now. To the extent that they identify ai^ 
source at all, they daim that re^Mosibility derives from several clauses in tbe 1978 a^ 
later NBCWAs and the (rfan documents. Each is analyzed below. 

1. The Former Signatories Made No Promise nf Ufcrime Health 
Benefits 

Proponents of the Coal Act have asserted that former signatories promised their 
employees lifetime benefits. That sinqtfy is not true. Tbe onfy references to lifetime 
benefits in the Wage Agreements* first inserted in 1974* are found in a "General 
Description of tbe Health and Retirement Benefits** included in Article XX of the 
NBCWA. Several praviskKis state that a pensioner fitting in one of several categories 
"will be entitled to retain his Health Services card for life. Upon his death* his widow 
will retain a Health Servioes card until her death or remarriage.” Of course* this 
language at most indifatcs particqkation in tbe health benefits program, but does not 
require ai^ particular level of benefits. Eqmtify clearly, it imposes no obligation on 
individual companies. Aiqr promise made is simply that of the coal producers as a whole 
to ensure pensioaers* partidpatkm in the health benefits program. 

Tbe ccntnclual ohiigatkm of any particular employer to provide benefits, 
however, is dearly UmUed to the life of the Wage Agreement Artide XX* § (c)(3)(i) 
states that the benefits inxivided by the single-employer benefit plans "jftoff be gionmteed 
during the term of dm Affmmmt by each Empl<^er at levels set forth in such plans.” 
(Emphasis supplied.) A sqnrate provision - tbe guarantee clause* discussed in more 
detail below - sinubufy provides th^ the si^iatory employers guarantee the level of 
benefits paid by both tbe UMWA plans and ti» single-employer plans only "durvig tbe 
term of dda Affeemeet' Art XX i (h) (emphasis supplied). Similarly* the General 
Description eiqiressfy states that e^ employer guarantees benefits at tbe level of those 
provided by the UMWA plans onfy 'during dre tern of dus Afftement.' (Emphasis 
supplied). 

These provisioas demonstrate that tbe parties were bound by the Wage 
Agreement o^ as kn^ as they were effective signatories to it Indeed, tbe courts have 
uniformly so held. Based on these contractual provisions, 'it umformfy has been ketd dun 
an employer u not kgdfymspomdde for the pneision of retiree health benefits i^int 
expaadon r^a erage rgreanem' In re Ourteaugay Corp., 945 F.2d 1206, 1210 (2d Cir. 
1991), cert denied, 112 S.Ct 1167 (1992) (emphasis supplied) (citing District 29, UMWA 
V. RoyoX Cord Co., 768 ¥J2d 588. 592 (4th Or. 1985); District 29, UMWA v. United Mine 
Workers Benefit Flan A Trust, 826 F2d 280, 282-83 (4th Or. 1987), cert denied, 485 U.S. 
935 (1988); UMWA by Rabbit v. Model, 720 FAipp. 1169* 1176-78 (W.D. Pa. 1989), ajfd, 
902 F.2d 1558 (3d Or. 1990), cert denied. 111 S.Ct 1102 (1991); Schifano v. UMWA 1974 


* See Doe V. Connors, 7% F.Supp. 21 (W.D. Va. 1985); UMWA 1950 Benefit Plan 

& Trust et oL V. Bituminous Coal Operators’ Ass’n, 898 F2d 177 (D.C Or. 1990). 
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Benefit FUm <ft Trutf, 6SS F.Supp. 200 <N.D. W.Va. 1987)). See also Box v. Coalite^ 643 
F.Su^. 709 (Ni>. Ala. 1986). Indeed, the Wage Agreements contain ”oo indination that 
the parties iatended {a former signatory's) obligation to continue beyond the life of the 
Wage AgreemenL” In re Chateaugay Corp., 945 F.2d at 1208. 

Because former si^iatories are not bound by expired Wage Agreements, they 
cannot be required to provide the beneOts established under them. The courts have 
nevertheless accepted the proposidon that the Wage Agreements do promise lifetime 
benefits to retired miners. entity on which that promise is binding, however, is the 
1974 UMWA Benefit Plan, supported by the contributions from cunent signatories as 
required by the Wage Agreement ^Without exception," the courts have interpreted the 
Wage Agreements and plan documents to impose the obligation, after expiration of the 
Wage Agreement, upon the 1974 UMWA Benefit Plan, rather than upon the former 
signatory company, to p^ the promised "lifetime* retiree health benefits. Nobel, 720 
F.Supp. at 1179-80.^ llie courts placed liability on the 1974 Benefit Ran rather ^han the 
former signatories because *lfJrom ts begmng this tma was intended a the sttfeiy net far 
^orphaned* redred mmers." District 29, UMWA, 826 F.2d at 283 (emphasis supplied). 

The most recent dedston on this issue also took note of the fact that the parties 
to the NBCWA made no changes to the relevant portions of the NBCWA after these 
cases were decided. The readoption in the 1988 agreement of the same language 
therefore serves to ”confirm[] t^t the judicial interpretations correctly represented the 
intent of the parties.* Nobel, 720 F.Supp. at 1180. 

X The Guarantee Clause Places the Responsibility on Current Rather 
than Former Signatories to Ensure Adequate Funding fat Current 

Health Bfiflfifits 

Much is made by Mi^>orters of the Coal Act that the coal companies guaranteed 
the payment of benefits, which, they suggest, means that former signatories are 
continually liable. Examination of the guarantee clause demonstrates, however, that it is 
binding on individual employers only during the life of the Wage Agreement they signed. 

The guarantee clause. Art XX, § (bX fint inserted in the 1978 NBCWA, 
provides: 

Notwithstanding any other provisions of this Agreement the 
Employers hereby agree to fully guarantee the pension and health benefits 
provid^ by the 1950 Pension Fund, the 1950 Benefit Fund, the 1974 
Pension Fund, tbe 1974 Benefit Fuml and all other benefit plans described 
in Section (c) of this Artide XX during the term of this Affeement. 

[Emphasis supplied.) 

Moreover, the clause went on to explain that the guarantee would be satisfied by 
increased contributions, if necessary, that *sball be made by all Employers signatoiy 
hereto durmg the term of this Apeanetd" (Emphasis supplied.) Qearly, this provision 
not only imposes no perpetual obligation on former signatories, but in fact affirmatively 
limits their obligations to contribute to the plans. 

Tbe multi-employer system, reinforced by the guarantee of benefits by tbe current 
signatories, was the result of vigorous collective bargaining. Tbe courts have, at tbe 
instance of tbe Trustees, specifically enforced the guarantee dause against current 
signatories. In several cases brought against tbe BCOA, courts granted injunctions 
requiring tbe signatories to increase their contributions to make up a sbortfitil in tbe 


^ To be sure, during the life of a particular agreement the 1974 Benefit Plan is to 
provide benefits only for benefidaries of signatory employers that are "no longer in 
business." See 1978 NBCWA. Arc XX. § (cK3)(iu)- That provision thus defines the 
respective obligations of the Fund and the employer during the life of the agreement. 
See Nobel, 720 F.Supp. at 1179. After the agreement has expired, however, it imposes 
no legal obligation on the employer. See u/.; District 29, UMWA, 826 F.2d at 283. Thus, 
it is irrelevant whether the former signatories are still "in business" or not. 
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UMWA fuiids» as required by the Wage Agreement See McGlothlin v. Cotmon^ 142 
F.R.D. 626 (WJ>. Va. 1992); Doe v. Omnon, 796 RSupp. 21 (WJ). Va. 1985); see also 
UMWA 2950 Benefit Plan A. Trust etoLv. Bituminous Coed Opendors’ Ass*n^ 8% 177 

(D.C. Gr. 1990). In contrast, as disanwed above the courts have repeated^ rebuffed the 
Trustees’ attempt to force the Readibadr companies to provide beneffts for their* 
retirees beyond the life of the Wage Agreements they signed. Thus the benefits ^tem 
established by the collective bargaining process wouisd up in difiBculty onfy idien the 
BCOA, after drasticalfy cutting its oontributions in the 1988 NBCWA over the UMWA’s 
objection,^ refiised to increase the cootrOaitions to the iteeded level, as required by the 
guarantee dause in the 1988 NBCWA. 

3. Thg Sft.rall^ "Fveryn^n Imposed No Perpetual Obligation 

to Contribute on Former Signainrifes 

Most recently, the BCX>A and the UMWA have sought to pin lialuli^ on former 
signatories through the so<aUed *everipeea dause,* which was inserted in the pmision 
and benefit plan documents diortfy after the 1978 NBCWA was signed and ratified. 
Neither the language of the dause, past practice or other indicia the intentimis of the 
parties suiiqairt the novel idea that ^ ciinse ingtoafs any perpetual obligatioiL Even if 
it did, bowwr, the obligation ioqmsed would by its terms merefy require cmtributioos 
based on bituminous coal production, and so the dause, even if it is ‘evergreen,* would - 
unlike the Coal Act - require no cootrfoution from the overwhelming majcrnty of 
Reachback companies which no longer mine bituminous coaL 

The "evergreen dause* is found not in the Wage Agreements but in the pension 
and benefit plan documents. When the clause was added to the pension and benefit 
trusts in 1978, it was perceived as doing nothing to Aany the traditional allocartim of 
responsibility for retiree benefits, under which signatory companies to the NBCWA 
jointly shared the current costs of (voviding health benefits to retirees and their 
dependents. The daiw> merely required employers whose enqrfpyees participated in the 
pension w benefit irtam to omiqity with the terms of the trusts, including "making the 
contributions required under the National Bituminous Coal Wage Agreement of 1978 [or 
the current NBCWA% as amended from time to time, and any successor agreements 
thereto." 

Because the dause merely refers to the "coatributions required under* the 
NBCWA, it of course imposes no independent obligation to contribute beyond that set 
forth in the relevant section of the NBCWA. Section (d) of Artide XX of the NBCWA 
specifies signatory empfoyen* obligations to contribute. It contains several key 
limitations that are squai^ oontraiy to any theory of "evergreen” or perpetual liability. 
First, Section (d) spcdficalty requires contributioDS only by "each sspnamy Employer.* 
(Emphasis supplied) It no reference to former signatories. Seco^ by its terms 
the contribution requiremeat applies only '‘[djurmg the Bfe of this A f pea ne sd^ NBCWA 
Article XX, § (d)(1) (emphasis suf^Ued).* Third, the Wage Agreement later describes 
the contribution requirement in similar tenns: This obligation of each Eiiq>loyer 
a^kotaey hereto^ vriiich is several and xncA joint, to so pay such sums shall be a direct and 
continuing (foligation of said Eoqiloyer during die ^ of this Affeement.'" Jd^ 9 (d)(7) 
(emphasis supplied). The Wage Agreement contains not the slightest hint that any of 
foese obligations ctmtimied after the life the agreement 


^ Although the UMWA recognized at the time that the specified contributions 
would be inadequate, it agreed to the reduced level only because it antidpated that the 
guarantee dause would assure the necessary level of funding. 

^ The precise wording varied sU^tiy among the various trust documents, and 
reflected revisions from time to time to refer explidtly to the current NBCWA. 
agreement 

* Certain contributions were required for a shorter period of time, see, eg., 
Section(d)(l)(i) - (iv), but none extended beyond the NBCWA’s termination date, 
specifled in Article XXIX. 
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Moreover, the Wage Agreemeiu'a termination clause clearly indicates that the 
contribution obligation not survive the expiration of the agreement Article XXIX, 
governing termination of the Wage Agreement makes a specif exception - but only 
one ~ fm the cratinuation of health benefits. The termination dause specifies that in 
the event of an economic strike, employers must continue benefits for 3b days, after 
whid) time they must be paid for by the employees. See Art XXIX. It is inconceivable 
that the termination provision would not also make an exception for former signatories 
who must still contribute to the benefit plans, if there were such an obligation. Instead, 
the "strike" provision states on^ that "[t]his paragraph shall survive the te nrnn^ion the 
remainder this Afftement and shall continue in effect until the purpose for which it was 
established is satisfied." (Emphasis supplied.) 

In addition, the most reliable extrinsic evidence of the parties* intentions - their 
conduct for most of the time since the birth of the "evergreen clause" in 1978 ~ 
demonstrates that no one understood the "evergreen clause” or any part of the NBCWA 
itself to impose a perpetual obligation beyond the particular NBCWA to which an 
employer was signatory. In 1981, the Trustees of the UMWA benefit plans ruled that an 
enq>l<^r*s contribution obligation ends when it ceases to be a signatory to the NBCWA. 
Indeed the Trustees refused to accept any contributions from employers until they 
submitted proof that they had signed the current NBCWA or a "me-too" agreement that 
adopted its terms. Absent such proof; the Trustees returned all contributions for any 
period after the previous NBCWA had expired. If those companies continued to be 
liable for contributions based solely on the evergreen clause, reftising to accept the 
money would have been a blatant breach of the Trustees' fiduciary duty to retirees and 
their dependents. In fact, however, the Trustees correctly determined that the 
contributions were not required by the Wage Agreement or the benefit trust documents. 
Only much later, amid greater later strife over health and pension benefits, did the 
Trustees formulate their novel evergreen theory, as a way to broaden their contribution 
base.^ 


Because former signatories’ obligations expired with expiration of the Wage 
Agreement to which they had been a signatory, no contributions would be required of 
them under succeeding Wage Agreements, regardless of the meaning of the "evergreen 
clause." 


Even if the "evergreen clause" did impose an obligation to contribute to the funds 
in perpetuity, the Coal Act went far beyond that obligation by transforming a production- 
based contribution supporting a multi-employer system into one based on assignment of 
former employees to i^vidual former emplt^ers. Under every NBCWA, contributions 
to the pension and benefit foods were based on bituminous coal production, measured 
either in tons produced or hours worked in production and related activities. There was 
no minimum or fixed contributioa As the federal government explained in a brief filed 


’ The onfy decision upholding "evergreen" liability, UMWA 1974 Pension v. Pittst^ 
Company, 782 F. Supp. 658 (D.D.C 1992), njfd, 984 F. 2d 469 (D.C. Cir. 1993), did so 
against three companies still engaged in fotuminous coal mining. Due to anomalous 
procedural circumstances in that case, the court initially decided it on cross motions for 
summary judgment with "virtually no evidence" from the defendants as to the meaning of 
the evergreen clause. Thus, for example, the court did not have before it the letters and 
policy statements showing the Trustees* longstanding practice of refusing to accept, let 
alone require, contributions from former signatories. The court also lacked affidavits 
which have now been submitted to it from the members of the BCX)A Executive 
Committee, who reviewed and approved the terms of the 1978 NBCWA, which state that 
they never discussed, much less agreed to, an "evergreen" clause or any other perpetual 
obligation to contribute. This new evidence has now been submitted to the same district 
court in a number of subsequent "evergreen" liability cases consolidated before it It is 
very questionable that the court can or will impose "evergreen” liability in these cases in 
the presence of a much more complete factual record on the history of the clause itself. 
In any event all of the pending "evergreen" cases including the PUtston case have been 
referred by the court to mediation before a senior district judge. 
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against various former bituminous coal producers who were challenging tbe Coal Act 
Reachback: 

The evergreen dauses did not create any obligation to contribute for 
companie^sudi as {rfaintil^^that left the coal mining industiy i^^***^ tbe 
Wage Agreements generally required contributioDS to the benefit plans on 
a per*ton-of-coal-mined and coal>ininer<bouis>worl^ basis. Any party 
bad Mased coal mining operations, such as plaintifb, thus would no longer 
be obligated to make contributioas. 

Brief for the Secretary of Health and Human Services at 6-7, n.*. LTV Sted Co. v. 

ShaUda (In re Chateaugay Carp.), FJd (2nd Or. 1995) (No. 94-6024) (dtadons 

omitted). Thus, if the Act merely ^)pUed the NBCWA amtribution formula to all 
past signatories, virtual^ ncme would ofwe any comributioiis.* Unfortunately, the Coal 
Act retroactive^ extended benefits liability to hundreds of oMiqtanies that had left tbe 
bituminous coal industry. 

B. The 1992 Casi Act Dramatically Rewrote the Obligations of Former 
Signatories^ to the Direct Benefit of the BCOA Companies 

As the preceding discussion makes dear, the COal Act retroactively 
obligations on the Readiback conqnnies to finan ce the health benefits of tens of 
thousands of retired miners and their deperKlents. The contracts those former 
signatories had agreed to afforded no basis for the sweeping liability tbe Coal Act 
imposed. 

As noted above, due to tbe unique nature of tbe coal industry retiree benefits 
were traditionally provided under a multi-empl<tyer tystem. As the federal court of 
appeals explained: 

The contloual discovery of new coal mines and exhausticMi of old ones 
leads to a very high turnover of efiq>loyers in tbe coal industiy. Because of 
this and the inobility of etiq)lGyees, lal^ and mana^roent in the industry 
have since 1950 worked out a means for assuring worker retirement 
beneBts without Bnknrg spec^ ¥forkers to jqiedfic ompiopas. They have 
done this thrmi^ national, multi-employer a^eements between tbe 
[UMWA] and a multi-employer association of coal producers, (tbe B(X>A]. 

All coal con^panics that join the agreements pay into tbe same health and 
benefit funds at a specified rate per ton produced, and all eligible 

employees receive benefits ftom those ftuxls wiAout refem r ee to the 
emplayos diey happen to be working for at the lime of their lelii e mo a. 

Cannon v. Link Coal Ca. 970 FJd 902, 903 (D.C Or. 1992) (emphasis suppUed). In 
1978, at the behest of tbe BCOA the industiy prospective^ cmiverted to a single- 
employer-plan system. Post- 1975 retirees would be covered by benefit plans established 
by individual en^iloyers.^* Tbe pre-1976 retirees, however, remained on tbe multi- 
employer system under tbe 1950 Benefit PlarL Even after 1978, therefore, tbe pre-1976 
retirees were not assisted to any particular eiiq>loyer. 

In fiscal year 1992, tbe beneficiaries under tbe 1950 Benefit Plan, wbo were tbe 
collective responsibility steely of tbe OKiqianies that had joined tbe 1988 Wage 
Agreement, comprised more than 85% of tlM t(^ beneficiaries of tbe UMWA plans 


Tbe Trustees of the UMWA ftuuls do not appear to dispute this position. They 
have pressed evergreen daiim onty against companies that still mine bituminous coal, 
such as Pittston and Massey. 

Notwithstanding the BCOA’s current posturing as protector of "orphan” retirees* 
benefits, in 1978 tbe BCOA wanted to rely exclusively on such plans for post-197S 
retirees and leave "orphan" retirees entirely unprotected. Tbe UMWA wisety insisted, 
however, that the 1974 Benefit Plan be retained to cover retirees of companies that left 
the bituminous coal business. 
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and accounted for 86% of the health benefit expenses. According to the June 22, 1995, 
Conunittee Print on the Coal Act. for fiscal 1992 the 1950 Fund had 97,599 beneficiaries 
and expenses of $208.8 million, whereas the 1974 Fund had 16,021 beneficiaries and 
$333 million in expenses. Because the beneficiaries of the 19^ Benefit Plan were not 
attributable to aiqr particular employer, there could be no claim that any former 
signatory bad "dumped* them on the 1950 Benefit Plan. Rather, they were, under the 
collective bargaining agreements since 1950, understood to be the responsibility of 
current signatories - until, that is, the Coal Act arbitrarify assigned tens of thpinm nd^ of 
them to the Reachback companies. 

With respect to those beneficiaries, lUacbback companies that signed the 1978 or 
later NBCWA are in no different position than companies that did not As 
demonstrated above, nothing in ai^ of the NBCWAs or plan documents assigned any 
responsibility to individual eo^^lpyers for those beneficiaries. Their only obligation was 
to contribute the necessary amount to bind the benefits during the life of the Wage 
Agreement or Agreements that they had signed. Once they ceased to be signatory, their 
obligations came to an end. 

Only vrith respect to the post-1975 retirees and their dependents is there any 
argument that the beneficiaries are attributable to specific emplt^ers, based on the 
switch to a single-employer ^tem in 1978. Yet even in that case, as demonstrated 
above, the former emplt^ers had no le^ obligation after termination of the last Wage 
Agreement they had signed. The collective bargaining process had created the 1974 
Benefit Fund as a multi-employer plan specific^ to ensure that orphaned miners did 
not lose their benefits. The C^ Act, of course, changed that entirely by placing liability 
for those beneficiaries back on the Reachback companies. 

The relatively small proportion of beneficiaries of the 1974 Benefit Fund also 
demonstrates that the problem beneficiaries being "dumped” on the 1974 plan, to the 
extent there was any problem at all, could have been ea^y resolved - and in fact was - 
through collective bargaining without any need for legislatioa By the ti™ of the Coal 
Act, the BCOA and the UMWA had adopted the 1988 NBCWA, which for the first time 
imposed withdrawal liability for health benefits on companies that sought to withdraw 
from the NBCWA system. Sec Art XX. ft (i). That provision would eliminate uiy 
concern that the 1974 Benefit Plan would be placed in a disadvantageous position 
through some companies' departure from the bituminous coal industry and therefore the 
multi^mplpyer systenu 

Reflecting the BCOA's confidence that tbe problem bad been solved, at the same 
time that the wi^drawal provision was adopted, the BCOA again voluntarily agreed to 
guarantee the specified health benefits, including those for the relatively few post-1975 
retirees and dependents attributable to companies that bad not signed the 1988 
NBCWA Of course, this contractual resolution of the withdrawal liability issue did not 
deter the BCOA from seeking millions of dollars in additional savings through 
retroactive imposition of tbe single-employer assigiunent and funding mechanism 
mandated by Coal Act. 


The most prevalent myth surrounding the 1992 Coal Act is that it did little more 
than bold former signatories of tbe national coal wage agreements to promises they 
made in tbe past In fact all of the Reachback companies complied with every 
contractual obligation with respect to health benefits when they chose not to sign further 
coal wage agreements. Tbe C^ Act however, dramatically rewrote those agreements 
retroactivety to transfer tbe responsibility for tens of thousands of retirees from the 
current signatories to tbe NBCWA especially the largest companies mining bituminous 
coal today, such as Peabody, Consolidation, and C^rus Amax. to the Reachback 
companies. No act has shown less respect for freedom of contract and the collective 
bargaining proMSs. These circumstances provide a compelling case for the complete 
repeal of the Reachback provisions of tbe 1992 Coal Act At the very least to the extent 
that a surplus exists in the Combined Fund, the Reachback companies should, as RR. 
1370 provides, be released from the legislative mandate of the Coal Act to subsidize the 
BCOA 
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STATEMENT OF DAVID JAMISON 
PRESIDENT OF UNITY REAL ESTATE COO 


My name is David Jamison. 1 am President of Uiuty Real Estate Company 
(“Unity”). Unity is a small Pennsylvania corporation that leases office space in a small 
building and operates a parking lot, both of which it owns. Unity employs two people: 
an officer (me) and a janitor. 

In the Fall of 1993, the UMWA Combined Benefit Fund notified Unity 
that it was obligated to pay certain annual premiums as a consequence of the newly 
enacted Coal Industry Retiree Health Benefit Act of 1992 (“Coal Act”). The total 
premium, $266,839.92, was to be paid in twelve monthly installments of $22,236.66 
each, with any delinquency subjecting Unity to penalty of over $7,000.00 per day. 

Unity could not possibly pay this astounding new liability. Unity’s average 
annual gross revenue is only approximately $55,000.00 per year. As a going concern, 
Unity’s value would not exceed $85,000.00. Thus, Unity did not have sufficient cash 
to pay the initial $22,000.00 payment. 

If it is enforced, the Coal Act will bankrupt Unity. There is no way Unity 
can pay the amounts assessed against it, and the Coal Act, as presently structured, 
permits no exception, even where, as here, it will destroy a Company. 

This impact is paniculaily given that Unity never engaged in the 

mining business, and the liability is premised solely on its affiliation with entities that 
legitimately ended their involvement in the mining industry decades ago. 

Unity has two oormections with the co^ industry. In 1 969, Unity merged 
with three inactive coal companies, one of whidi was South Union Coal Company, a 
Pennsylvania corporation incorporated in 1922 (“South Union-PA”). South Union*PA 
had operated coal mines in Pennsylvania between 1922 and 1940; and in West Virginia 
from 1943 to 1960. By 1961, however, all such operations were permanently 
terminated. Unity’s only other contaa with the coal industry was that in 1974, it 
incorporated a \^oUy owned subsidiary in West \firgjnia, also named South Union Coal 
Company (“South Union-WV”), to operate the miite formerly ojreraied by South Union- 
PA South Uruon-WV operated the mine until it filed for bankruptcy on June 26, 1981. 


South Union-PA and South Union-WV were signatory to various National 
Bituminous Coal Wage ^feements while they were in operation. Ultimately, however, 
the Bardcruptcy Court authorized South Union-WV to reject the last Agreement it signed 
(the 1981 A^eement) as of its effective date, approved an unrelated third-party’s 
assumption of all of South Union- WVs assets and obli^tions. 

Having had no contact with the coal industry since 1 98 1 , 1 was shocked to 
discover that the Coal Act, which was passed in 1992, required Unity to pay any 
amounts at all, let alone more than five times its annual poss revenue. Fortunately, the 
United States District Court for the Western District of Pennsyivania believes that the 
Coal Act is unconstitutional as applied to Unity, and issued a preliminary injunction 
restraining its enforcement. 
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Separate and apart from the legal arguments set forth in that decision, 
simple principles of fairness, equity, and justice demand some modification of the Coal 
Act by which Unity is relieved of these unbearable obligations. Even though entities that 
were affiliated with Unity formerly employed some UMWA miners that are continuing 
to receive health benefits, the undisputable fact of the matter is that the provision of 
such health benefits always has been, and still should be. part of the consideration for 
which a coal industry employer receives productive work from his employees. In that 
context, the cost of such health benefits reasonably can be passed on to the employer’s 
customers, or otherwise accounted for in the trade-offs that go along wth collective 
bargaining. 


Unfortunately, Unity has no such options for dealing with these Coal Act 
obligations. Even assuming Unity could pay the initial payment, it could not pass these 
costs on to anyone else. Unity’s office tenants and parking lot customers cannot 
reasonably be charged the exorbitant rates v^ich vwuld be required to pay for these Coal 
Act obligations, likewise, Unity cannot reasonably reduce the wages and benefits of its 
two employees so as to enable it to pay these Coal Act obligations. Instead, the only 
option the Coal Act leaves Unity is to file for bankruptcy. 

Fortunately, the Distria Court for the Western District of Pennsylvania has 
seen fit to prevent this from occurring. Hopefully, you too will recognize the injustice 
that is being done and modify the Coal Act in some way so as to allow Unity to remain 
a viable entity. 


O 



